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1  THE COURT OFFICER: All rise. Jury entering.

2  (Whereupon, the jury entered the courtroom.)

3  THE CLERK: All the jurors are present and properly

4  seated.

5  THE COURT: Morning, ladies and gentlemen. Welcome

6  back; I hope you had a pleasant evening. We're now prepared

7  to resume.

8  Counsel, call your next witness.

9  MR. PANARELLA: At this time, the plaintiff calls

10 the plaintiff's treating surgeon. Dr. Dov Berkowitz.

11 DOV BERKOWITZ, M D, called as a witness by and on

12 behalf of the Plaintiff, after having been first duly sworn,

13 was examined and testified as follows:

14 THE CLERK: State your name and current address.

15 THE WITNESS: First name is D-O-V, last name

16 B-E-R-K-O-W-I-T-Z, 80-02 Kew Gardens Road, Kew Gardens,

17 11415.

18 DIRECT EXAMINATION

19 BY MR. PANARELLA:

20 Q Morning, Doctor.

21 A Morning.

22 Q Doctor, are you a physician licensed to practice

23 medicine in the State of New York?

24 A Yes.

25 Q When did you become so licensed?
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1  A 1979.

2  Q Are you licensed to practice medicine in any other

3  states?

4  A New Jersey.

5  Q Where did you go to undergrad college?

6  A Here in New York City, College of New York.

7  Q And what did you graduate with a degree in?

8  A A Bachelor of Science in the field of premed.

9  Q When did you graduate?

10 A Oh, boy, I'd say 1975.

11 Q Did you go to medical school after that?

12 A Right away.

13 Q Where did you go to medical school?

14 A Again here in New York, at the Mount Sinai School of

15 Medicine.

16 Q When did you go to med school?

17 A From '75 to '79.

18 Q After completion of medical school, what did you do

19 next professionally?

20 A I stayed at the same institution. Instead of it being

21 Mount Sinai School of Medicine, it's the Mount Sinai Hospital

22 which most people are familiar with in Manhattan, and I did my

23 internship and then residency in that hospital.

24 Q And what did you do your residency in?

25 A Field of orthopedic surgery.
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1  Q What is orthopedic surgery?

2  A Orthopedic surgery has evolved over time. It was the

3  field that basically was dealing with problems relating to

4  muscles, bones and joints. So any problems related to those

5  areas were considered orthopedics but many, many years ago, it

6  was really broken bones. So if someone needed a cast, screws,

7  plates, rods.

8  But the field is to evolved now. There's sports

9  medicine, spine surgery, total joint surgery. The field has

10 been completely revolutionized — arthroscopic surgery — and

11 it's very hard anymore for anyone to be a general orthopedic

12 surgeon. Now you're either sports, spine, total joints, foot

13 and ankle, shoulder, knee; it's just too much information, too

14 much knowledge to be a general orthopedist any more.

15 Q Did there come a time that you completed a fellowship?

16 A Yes.

17 Q What was your fellowship in?

18 A Fellowship was back in '83; it was a one year

19 fellowship in what at that time was a brand new field which

20 today has become the most commonly performed type of surgical

21 procedure in the country in orthopedics. In those days it was

22 brand new, it was called arthroscopic surgery which is the field

23 instead of making a large incision, let's say you want to do

24 surgery on someone's knee, instead of making a large incision

25 having to cut through healthy tissues just to get to the damaged
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1  area and having a hospital stay of a number of days, now without

2  doing — we make a small incision and take an instrument that

3  looks like a small version of a pen, even smaller than this

4  inside would be a camera so we call it a scope.

5  We put the scope through a very small incision, a few

6  millimeters the scope would go right inside the joint — let's

7  say the joint, the shoulder, the knee, the ankle — we put it

8  into the joint. We beam the image with fiberoptic technology up

9  to a big TV screen so you are operating in one direction but

10 looking in another. That was the skill of the surgery, to be

11 able to operate without looking, which takes time.

12 So eventually, that became so popular because patients

13 did very well, it was very less intrusive on the patient, they

14 would be able to have ambulatory procedures instead of inpatient

15 procedures which would keep them there for days and it really

16 revolutionized the field. I was lucky that I liked that field

17 in '83. I had no idea it was going to be turn out to be the

18 most popular procedure in orthopedics.

19 Q Can you just describe what is a fellowship for the

20 jury?

21 A When you're doing a residency, you're doing training in

22 all areas: Pediatrics, adult, spine, knee, shoulder; you're

23 doing everything that you can possibly get a chance to get

24 experience in. When you're doing a fellowship, it means that

25 from all the different exposures you've had, you particularly
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1  want to get increased training in one particular area: Spine,

2  sports, things of that nature, and you spend an entire year just

3  doing that so that you have an extra level of sophistication and

4  expertise.

5  When you come and you say you had a fellowship level

6  training in a particular area, it usually means that you were

7  really, really good at that and then you can go off to start

8  your career, whether academic or private practice.

9  Q Are you a Board certified physician?

10 A Yes.

11 Q What does it means to be Board certified?

12 A It means that the American Board of Orthopedic Surgeons

13 is the only institution in this country that's been empowered to

14 grant certification status. So what they do is they bring

15 particular surgeons from people who are all in the academic

16 institutions.

17 They make an examination, a written and oral exam given

18 over two different days, and you have to take the orals and then

19 you take the written; each one is significantly complexity. And

20 they decide what score. If you're below that score, you're out.

21 If you've above that score, you get granted the certification of

22 being a Board certified orthopedic surgeon, and this is the way

23 it's been since the '50s, '60s.

24 Q And what specialty in medicine are you Board certified

25 in?
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1  A I'm a sports medicine physician, arthroscopic surgery.

2  Q Doctor, did there come a time that you entered private

3  practice?

4  A '84.

5  Q And did you specialize in any particular area in

6  medicine?

7  A Yes, in the beginning when you're first starting out,

8  you're seeing everyone, you don't have your reputation, you

9  don't have people who know you. It takes a couple of years when

10 people send you problems, with just shoulder and knee problems.

11 I was always hoping to just specialize in the area that

12 interested me the most, which was arthroscopic surgery.

13 Q Have you ever had any teaching positions at any medical

14 school?

15 A At Mount Sinai School of Medicine, during the

16 residency, you automatically get a teaching position teaching

17 medical students but after I left the institution, any time

18 you're at a teaching hospital. New York Hospital of Queens,

19 North Shore Hospital of Long Island, there are always residents

20 and so by that you're always teaching.

21 When you're doing surgery, the residents come and watch

22 what you do, just as you or me in this case did. When I was a

23 younger resident, I learned from the older attendings in the

24 same fashion; that's how it's gets passed down from generation

25 to generation.
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1  Q Have you ever received any awards or honors?

2  A I did get published in the New York State Journal of

3  Medicine for an article that I did back in the days of residency

4  but other than that, I did not look for that. I was more

5  interested in treating patients in private practice so I didn't

6  stay in the academic world.

7  Q Are you a member of any medical societies?

8  A New York State Medical Society and New York Orthopedic

9  Society.

10 Q Can you approximate for me over the course of your

11 career how many knee surgeries you've performed?

12 A That's a lot of surgery. I'll say that over the last

13 10 or 12 years, I've been doing a thousand surgeries a year.

14 I'm in practice over 30 years so I guess in the first ten years,

15 I wasn't doing as much. In the middle ten years, I was doing

16 more than and these last ten years, as you've been around long

17 enough and people ahead of you retire, your practice gets bigger

18 and bigger by attrition.

19 So I've been doing a thousand surgeries a year for at

20 least 10, 12 years. Before that let's say 700. Before that,

21 300. So it's equally divided shoulder and knee. So if you look

22 at the last 10, 12 years, I'd say I do 500 knees a year, give or

23 take, depending on the week.

24 Q Have you ever had the occasion before to testify in

25 court?
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1  A Yes.

2  Q Approximately how many times?

3  A I only testify on behalf of my own patients that I do

4  surgery on with one exception over the entire career, so it

5  comes out to seven, eight times a year.

6  Q Have you ever had to testify on behalf of the patient

7  that was represented by my office?

8  A Yes.

9  Q Can you approximate how many times?

10 A Not that much. I have referral sources from many —

11 after all these years, I have referral sources from many

12 different locations. There is no predominance of any one source

13 and it's so rare I have to come to the court system, so I don't

14 think it's been that often.

15 Q Can you describe your current practice to the members

16 of the jury?

17 A Of course. So my week is divided up — I work six days

18 a week now because again, the size has grown. So I spend days

19 either in the operating room all day or in the office all day.

20 And obviously, coming here is difficult because I have to stop

21 doing something in order to do that, but it's a necessary thing

22 that I have to do in order to do the right thing by the patients

23 who need me to come.

24 So today is a day that I ordinarily would be operating

25 and so that had to change. But on other days, it would be an
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1  office day. And I see patients from usually around 8 in the

2  morning till around 7 at night on a routine basis and when I

3  operate, I start at 7:00 and I finish whenever the day is

4  finished. So it's, I'm kind of used to the hours.

5  Q Are you being compensated for your time today?

6  A Yes, $8,500.

7  MR. PANARELLA: Your Honor, at this time, I'd like

8  to have —

9  THE COURT: Counsel, he's a treating doctor. I'll

10 of course allow him to testify.

11 MR. PANARELLA: Okay.

12 Q Doctor, did there come a time you saw patients by the

13 name of Leroy and Sharese Coleman?

14 A Yes.

15 Q Do you know when they first visited your office?

16 A Yes.

17 Q Do you have anything that would help refresh your

18 recollection of your treatment to Leroy and Sharese Coleman?

19 A Yes, my office records that I brought with me today.

20 Q Are those office records full and complete sets of

21 records maintained by your office for both Leroy and Sharese?

22 THE COURT: Counsel, if he needs to refresh his

23 recollection, I'll allow that. Why don't you ask questions

24 about it and if he needs to look at the records to refresh

25 his recollection, I'll allow it?
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1  THE WITNESS: Thank you.

2  MR. PANARELLA: Okay.

3  Q For the purposes of consolidate — being clear with the

4  jury, start with Sharese Coleman. Just to be clear, every time

5  Sharese was seen at your office, your records indicate that she

6  was seen?

7  A Of course.

8  Q And you brought full and complete sets of records?

9  A I did.

10 MR. PANARELLA: Your Honor, I'd like to have Ms.

11 Coleman and Mr. Coleman records from Dr. Berkowitz

12 introduced — submitted into evidence.

13 THE COURT: Any objection?

14 MR. HARRIS: No, sir.

15 THE COURT: All right, so the records are in

16 evidence as one exhibit or what?

17 MR. PANARELLA: I will break it down into two

18 exhibits.

19 THE COURT: Plaintiff's 1 will be the -- go ahead.

20 MR. PANARELLA: Plaintiffs 1 will be the full set

21 of records that you brought from your office maintained in

22 the ordinary course of business as to the plaintiff, Sharese

23 Coleman.

24 THE COURT: And Plaintiff's 2?

25 MR. PANARELLA: Plaintiffs Exhibit 2 will be a full
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1  and complete set of the records maintained by your office

2  for the plaintiff, Leroy Coleman.

3  THE COURT: Those are both in evidence, counsel,

4  without objection?

5  MR. HARRIS: No objection.

6  (Whereupon, the aforementioned documents were

7  marked as Plaintiff's Exhibits 1 and 2 in evidence as of this

8  date.)

9  MR. HARRIS: May I look at them?

10 THE COURT: Yes, give them to the attorney.

11 THE COURT OFFICER: (Handing.)

12 Q Doctor, to be clear, did you also bring sets of

13 intraoperative photographs from both plaintiffs Sharese and

14 Leroy Coleman?

15 A Yes.

16 Q Were those photographs taken at the time in which

17 operations to both patients were performed, specifically to

18 Leroy on August 3rd, 2016 and Sharese on July 20th, 2016?

19 A Yes.

20 Q And were those photographs taken during the procedure?

21 A Yes.

22 Q Are they a fair and accurate representation of what was

23 depicted in that procedure?

24 A Absolutely.

25 MR. PANARELLA: Your Honor, I'd like to have the
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1  intraoperative photographs --

2  THE COURT: Aren't they part of the exhibits in

3  evidence?

4  MR. PANARELLA: I assume so; I wanted to be clear.

5  THE COURT: It's part of 1 and 2.

6  MR. PANARELLA: I wanted to be sure.

7  THE COURT: And there was no objection.

8  Q So, when for the first time did Ms. Coleman come to

9  your office?

10 A July 15, 2013.

11 Q And on that day, did she make any complaints?

12 A She did.

13 Q And what were her complaints?

14 A Basically that she had been involved in a motor vehicle

15 accident on April 16th, 2013 — April 16, 2013. She sustained

16 multiple injuries and she was in the office mainly for her right

17 wrist and right knee pain.

18 Q Did she ever — did you obtain a history from her?

19 A The history was taken, yes.

20 Q And what did that history — what history was told to

21 you?

22 A Basically, she recalled having some occasional right

23 knee discomfort prior to the accident. The accident was

24 4/16/13, however, she stated after the accident of 4/16/13 that

25 she noted a exacerbation of the pain that she was having in her
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1  right knee. At that time, she was receiving since the accident

2  therapy and modalities such as electrical stimulation but the

3  pain in her knee persisted.

4  Q What's range of motion testing?

5  A Range of motion testing is each and every joint that we

6  have, whether fingers or shoulders or knees, has a certain

7  normal range of motion so that when you want to move a joint,

8  basically the joint can move as much as you can naturally allow

9  the joint.

10 Different joints have different abilities to move. So

11 the knee has very limited motion. It can either straighten or

12 it can bend as opposed to the shoulder which can also rotate;

13 the shoulder can go backwards. The knee can only straighten and

14 bend so the knee is a very straightforward joint in terms of its

15 ability to range.

16 Q Can you describe for the jury what the physical

17 examination of Sharese Coleman consisted of?

18 A Basically that she had say limited range of motion.

19 Normally a person can extend fully, we call that zero; in other

20 words, neutral the knee is at zero. Then it bends, it flexes

21 bending and flexing, so-to-speak. It goes to a maximum of 150

22 degrees where basically the back of your heel could touch the

•23 thigh; that would be about 150 degrees.

24 This patient, Sharese, was only able to flex to 100

25 degrees, meaning'about 30, 33 percent. One third of her range
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1  of motion was not available to her; she wasn't able to bend.

2  She also had tenderness in the lateral joint line which means

3  that the bones of the joint meet; one bone when you're standing

4  presses in against the other.

5  But the bones actually don't touch, they're separated

6  by a cartilaginous tissue called a meniscus. They're multiple

7  types of cartilage tissues within the knee but the meniscus

8  cartilage functions like a pillow, like a shock absorber, so

9  when you stand, the bones actually don't necessarily meet.

10 Now, there's cartilage on the inside of your -- if

11 you're looking down at your right knee, there's an inside to the

12 knee and there's an outside. The space that that cartilage

13 occupies functioning like a pillow, like a shock absorber is

14 called the joint lines; it's where the space between the

15 bones — that's where the cartilage sits so when you do an exam

16 and you're pressing on the joint lines, if a person is tender

17 there, it gives you some thought as, "Well, there could be

18 something wrong." It could be a tear, it could be other

19 problems, but if there's no tenderness, it's unlikely that

20 there's a real problem.

21 So, this patient already exhibited tenderness along her

22 lateral joint line. She had decreased mobility and some

23 tenderness in the front of her knee. We call it the

24 peripatellar region, the front of the knee. So she had limited

25 motion and she had joint line tenderness. She did not have
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1  instability meaning that when we would examine the knee for

2  ligamentous stability, the ligament that holds the knee so when

3  you're walking, your knee doesn't give out on you, she didn't

4  have that problem. She had pain, she had limited motion enough

5  to cause someone to say, "We need to check this out a little bit

6  more."

7  Q Was an impression made?

8  A Yes.

9  Q What was that?

10 A Impression was there was a tearing of the meniscus, the

11 lateral meniscus.

12 Q What's the purpose of the meniscus?

13 A The meniscus main purpose is not stabilization, that's

14 what ligaments do. What the meniscus provides is a shock

15 absorption capacity so when you're walking, when you're jumping,

16 running, playing ball, the knee does not break down; it has

17 shock absorption so that over the years, your knee should not

18 develop arthritis theoretically which is a wearing out of the

19 knee joint over time if the shock absorption capacity is

20 functioning well.

21 There could be other reasons to develop problems like

22 arthritis but if shock absorption capacity is doing well, you're

23 in good shape. When you have a tearing of that shock absorption

24 capacity, that meniscus tears and causes pain and you ultimately

25 should be doing surgery to deal with that problem.
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1  That person has — when you remove the shock absorption

2  capacity, the person's risk of developing arthritis increases

3  over time because every time they take a step or jump,

4  increasing forces are going across that knee that weren't there

5  before where the meniscus would absorb those forces as a pillow.

6  If you cut down that pillow and that pillow is smaller

7  and smaller, the bones themselves take up an increased amount of

8  stress and over time, they break down.

9  Q What does it mean to have a lateral meniscus tear?

10 A Lateral meniscus tear means you have inside of your

11 knee and outside of your knee and each side has this meniscal

12 cartilage there. Remember, there are multiple types of

13 cartilage but this is the one main one, so lateral meniscus tear

14 means the cartilage on the outside of the knee between the bones

15 in that joint line is torn and that leads to problems.

16 Q What type of symptoms do you anticipate a patient with

17 a lateral meniscus tear to exhibit?

18 A There's a multiple of symptoms and no patient

19 experiences all of them but that includes pain, a sense of

20 buckling or giving way, recurrent swelling, difficulty

21 functioning in their normal activities.

22 Q Was anything done for the patient's wrist pain?

23 A Basically at the time, the patient was asked to get an

24 X-ray to make sure that there wasn't anything broken in the

25 wrist.
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1  Q Was anything done as to the patient's knee?

2  A Yes. So, the patient was advised they had a tearing of

3  the meniscus. This was confirmed by various MRI tests and the

4  patient was told that the standard of care for the treatment of

5  a meniscus tear is — if you remember I spoke about arthroscopic

6  surgery where you put the camera and looking in a different

7  direction that in today's day and age, instead of opening the

8  knee and having all sorts of issues, we can do an arthroscopic

9  procedure where we put the camera inside and then we deal with

10 the tearing.

11 Sometimes you can repair a tear which is ideal because

12 then you don't lose that shock absorption capacity and sometimes

13 you have to remove parts of that pillow of that cartilage which

14 relieves the pain and gives the patient a much better status but

15 at the same time, potentially leads to a degenerative arthritic

16 condition 15 years down the road, 20 years down the road. It

17 takes that long to develop.

18 Q What are some of the risks associated with that

19 procedure?

20 A Arthroscopic surgery fortunately — and the reason it's

21 so popular is because it has very few risks as opposed to other

22 types of surgery. First of all, there's anesthesia. Any time

23 you have anesthesia, we know something can go wrong. Patients

24 sometimes don't wake up. We're aware it's in the newspapers but

25 on the whole, anesthesia is usually not a problem but you always
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1  have to be concerned.

2  Number two is infection. Infection can happen any

3  time; you cut your hand in the kitchen with a knife, you can get

4  an infection. In a surgical atmosphere, in an operating room,

5  the risk of bacteria infection is lower because it's a sterile

6  atmosphere but anything can happen. Fortunately in this type of

7  procedure, it's a very low risk because the incision, size is

8  very small and also a lot of fluid is washing through the knee

9  during the procedure which constantly washes the knee and

10 reduces the chance of infection.

11 Q When is the next time Ms. Coleman presented at your

12 office?

13 A August 12, 2013.

14 Q And was she making any complaints on that particular

15 day?

16 A Yes, she was complaining of persistent pain in her

17 knee. Her wrist was getting better she said but her knee was

18 continuing to be very significant.

19 Q Did she express when her knee would bother her?

20 A She said in particular, going up and down the stairs

21 were a problem for her. We put a lot of stress on the knee in

22 that situation.

23 Q Was a range of motion test done on her knee?

24 A Yes.

25 Q Did it show any changes?
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1  A Yes, her flexion, her ability to flex the knee was

2  getting less good so she was now down to 60 degrees of flexion.

3  Q What was the plan after this appointment?

4  A Let me make one correction, I'm sorry, that describes

5  her motion. The knee motion showed no significant change from

6  the prior examination; let me make that correction.

7  Q Was there a plan given to Ms. Coleman?

8  A Yes.

9  Q What was that?

10 A The patient was interested in going for the

11 arthroscopic procedure to her knee and we were trying to make

12 arrangements to go ahead with that.

13 Q When was the next time Ms. Coleman was seen at your

14 office?

15 A August 31, 2015; essentially two years later.

16 Q When she came on the 31st of 2015, what were her

17 complaints?

18 A She persisted in having difficulty with her right knee.

19 She also had pain in her wrist but at that point, I was focusing

20 on her knee.

21 Q Was an examination of her knee performed?

22 A Yes.

23 Q And what were the findings?

24 A She had decreased mobility and continued to have joint

25 line tenderness which is what we expected.
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1  Q Did there come a time where you came up with a plan for

2  her on this particular day?

3  A One again, we wanted to make arrangements for her to

4  undergo arthroscopic procedure. There were a number of

5  difficulties with this but ultimately, I was able to do it not

6  at that time.

7  Q Do you know the next time she returned?

8  A January 11, 2016.

9  Q Had you performed the surgery by this point?

10 A No.

11 Q Is there any indication as to why not?

12 A She said there was a personal reason why she couldn't

13 do it and I'm very careful in the office to not push too hard in

14 terms of why aren't you doing it. I realize the patient is,

15 having pain, it's been a few years, she's having difficulty,

16 she's dealing with it and I know it's not easy to deal with a

17 meniscus tear and she said she definitely wants to go ahead with

18 it but at that time, she couldn't so I was just waiting for the

19 opportunity.

20 Q Was an examination performed on this date?

21 A Yes.

22 Q And what were your findings on January 11, 2016?

23 A She similarly had decreased mobility of her knee joint

24 and she had joint line tenderness.

25 Q When was the next time you saw her?
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1  A July 18, 2016.

2  Q Did she make any complaints on that day?

3  A Same thing.

4  Q Did you perform an examination on that date?

5  A Yes.

6  Q What were your findings?

7  A At that time, I was getting more skimpy on the

8  examination because I knew the situation was going on for years

9  so I knew she had decreased mobility and joint line tenderness.

10 She had continued to have that but at that point, we were able

11 to proceed with going ahead with the procedure.

12 Q So, was a procedure performed for Ms. Coleman?

13 A Yes.

14 Q And what date was the procedure performed?

15 A July 20, 2016.

16 Q So, that's two days after the most recent visit that we

17 discussed?

18 A Yes.

19 Q What kind of procedure was performed?

20 A It was an arthroscopic procedure where the patient has

21 a camera in the shape of a pen put inside, in this case the

22 young lady's knee, the image gets beamed up to a TV screen where

23 I have an opportunity to scan the entire knee. It doesn't make

24 a difference what the MRI said at that point because you have an

25 opportunity to see it for yourself.
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1  As I do that, I take pictures because I can't

2  necessarily remember the exact details of every one of the

3  thousand patients I do per year which is pretty unreasonable so

4  I take pictures. And those pictures are meant to always serve

5  as a record for me to know what happened and also for me to be

6  able to show the patient, "This is what you had inside your

7  knee."

8  And that's an effective tool when you're explaining to

9  a patient. Most people are interested. Some people go, "I

10 don't want to see anything," but most people are interested in

11 seeing what's inside.

12 MR. PANARELLA: Your Honor, I'd like Dr. Berkowitz

13 to be able to show the photographs to the jury as he

14 explains.

15 THE COURT: They're in evidence so. Doctor, step

16 down in front of the jury; that might be helpful.

17 MR. PANARELLA: Please bring the photographs for

18 Ms. Coleman's procedure. Can you bring the operative report

19 as well?

20 Q Before we get into the photographs, I'll ask you a

21 couple of quick questions. What's a preoperative diagnosis as

22 opposed to a postoperative diagnosis?

23 A Well, preoperative basically means prior to actually

24 doing the surgery: "What do you think is the diagnosis?" And

25 over 30 years of practice, I have learned that you shouldn't be
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1  guaranteed about that because MRI can say X and you get inside

2  and you find Y. Sometimes you don't find anything at all. The

3  MRI could say nothing, the patient is in misery but you coincide

4  and find a lot.

5  So over the years, I say the preoperative diagnosis is

6  internal derangement of the knee meaning there's something wrong

7  but I'm not saying what; I don't want to predict. I have the

8  MRI, I have the physical exams but leave it as internal

9  derangement.

10 The postoperative diagnosis means after I've done the

11 procedure, I sit down and I'm ready to dictate the results into

12 the record. Now I know exactly what was wrong and that's much

13 more important than the preoperative diagnosis.

14 Q What was your postoperative diagnosis?

15 A She had a loose body that had broken off from the

16 surface coating of the bones and was floating around inside the

17 knee; that's never a good thing. She had a lot of inflammatory

18 tissue built up over the years from having this injury inside

19 her knee.

20 She had torn cartilage but not torn on the side of the

21 MRI and physical examination was showing all along. But also

22 had tearing on the inner side of the knee not as big but it was

23 there. So she also had a damage to the surface coating of the

24 bone. Remember I said there are multiple types of cartilage in

25 the knee the meniscus is the main one in terms of being a
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1  pillow. But each bone in the knee is coated with a white

2  cartilage coating; it adheres to the bone, it's not a pillow,

3  it's strongly attached to the bone.

4  You can't take it away if you don't like it and that

5  coating is about 8 millimeters thick and when there's damage to

6  that coating, you could see it as a loss of smoothness to the

7  surface which I'll be able to show you and you can tell where a

8  person has an arthritic problem when so much of the coating of

9  the knee looks like it's damaged versus one particular area.

10 One particular area is usually because of a traumatic episode

11 that damaged that spot but everything else is okay.

12 Q Can you show the jury the tears that were found in your

13 procedure —

14 A Yes.

15 Q — using the photographs?

16 A Yes.

17 I guess I can scan because it's going to be hard to see

18 but basically, this is the inside of this patient's knee joint,

19 okay? Here you have the anterior cruciate ligament, the white

20 structure which all the athletes are tearing and they're out for

21 the season; that's this right here.

22 If you look this metal instrument right here is a probe

23 that I put in from the outside after making a small incision so

24 I can touch the structures and feel them and see if there's a

25 tear. Sometimes the tears are small, sometimes they're very big
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1  but I'm touching with my metal probe. You see this white

2  structure that seems to be going from right to left? You see

3  that? That shouldn't be there. That's a tearing in the pillow,

4  that's a tearing of the meniscus cartilage and it basically

5  flapped away from the main portion of the cartilage and was

6  sticking through towards the middle of the knee joint.

7  That's very irritating. Every time you take a step

8  there, that person can feel that. That is one part of the tear

9  that she had on the lateral that was the tear that the MRI saw

10 from the beginning.

11 She also had damage — remember I told you about the

12 white cartilage that coats the surface of the bones 8

13 millimeters thick? See how beautiful it looks here nice and

14 smooth? Where my probe is, there's damage right there. That

15 hurts and the reason why, you know, that's not something that's

16 been going on for 15, 20 years is because it's surrounded by all

17 this nice cartilage, more like a traumatic lesion right here,

18 and everything else is good and here there was a smaller tear.

19 Here's the meniscal cartilage. See this white structure in

20 between the two bones? That's that pillow. It was a tearing

21 along the inner margin right here.

22 This was a smaller tear than the one I just showed you

23 that flapped out to the center of the joint. So basically, here

24 is this white smooth cartilage that coats the bones and you see

25 how it's all nice and smooth except in this one central spot
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1  where there was damage to that surface, that's irreplaceable;

2  once you get that, you can't get that back.

3  Now, the tearing of the cartilage, the meniscal

4  cartilage meniscus — I have my metal probe here, see this flap

5  of whitish that extends here and goes this way, that's not

6  supposed to be there. There's nothing to be sticking to the

7  center of the joint. This is a tearing of the cartilage from

8  the area that flapped. It ripped away from here and went over

9  there. The person does not like that at all. The person can

10 feel that and can cause pain.

11 She had tears to her cartilage on the both sides of her

12 knee and the surface coating of the bone was damaged as well.

13 Q Can you describe for the jury what's done for those

14 particular tears during this procedure?

15 A Yes. You have to remove the tears because there's no

16 blood supply that nourishes this meniscal cartilage. So if you

17 go inside and you put stitches inside to try to keep the

18 cartilage there, the chances of it healing are very limited

19 because there's no blood supply.

20 If we cut our skin and arm, it bleeds, we get a scab

21 and the skin comes back because the blood brings healing tissue.

22 When there's no blood supply, you're not going to get healing so

23 you have to remove the parts that are torn, ergo, the potential

24 for arthritis because you are removing parts.

25 Q Does it attach in any capacity?
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1  A You can't, although with the damage to the surface

2  coating of the bone that I showed you there, I did a procedure

3  to try to encourage the body to fill in that missing white area

4  with scar tissue. You can't get the smooth cartilage back

5  because but the body doesn't like raw exposed bone and you can

6  fill it in with scar tissue, and I did that to try to encourage

7  that in the bone.

8  Q Is the patient awake during the procedure?

9  A No.

10 Q Are they under anesthesia?

11 A Yes.

12 Q What is the postoperative diagnosis of hypertrophic

13 synovitis?

14 A Remember I said there was inflammatory tissue inside

15 the knee that builds up? Synovitis is synovial tissue, like

16 laryngitis; the larynx is inflamed. You have synovitis, the

17 synovial tissue is inflamed.

18 Q Earlier, did you say there was loose body inside the

19 knee?

20 A I did.

21 Q What was done for that?

22 A I took it out. It's not good to float around. It gets

23 caught between the bones.

24 Q What's a chondral lesion of the medial femoral condyle?

25 A The area on the surface of the bone where everything
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1  was looking normal. Chondral is cartilage. There's multiple

2  types of cartilage and the next one is surface coating which is

3  important.

4  Q In the operative photos, did you see any indication of

5  degenerative conditions inside of Ms. Coleman's knee?

6  A In her particular knee, no, I didn't see she had

7  degenerative problems.

8  Q What about indications of wear and tear caused by

9  weight?

10 A When you have a weight issue, that's a more generalized

11 issue for the knee. The knee would be showing a more

12 generalized degenerative process. Here it was very clear that

13 the damage was focal, was in a particular spot, not all over.

14 So weight wouldn't do that. Weight wouldn't hit that one spot;

15 it's more global inside the knee.

16 Q Do you know the next time you saw Ms. Coleman after the

17 procedure?

18 A Yes.

19 Q When was that?

20 A August 1, 2016.

21 Q And what was done on that particular date of treatment?

22 A Basically, I get a chance to see if the wounds are

23 clean, no sign of infection. I like to see every patient myself

24 after surgery and at that time, we also removed the sutures. I

25 don't like absorbable sutures because I want the patient to come
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1  back. When you have to takes stitches out, they will come back

2  and you look at the knee and you tell them what you found. I

3  show them pictures and start them on a program of rehabilitation

4  postoperatively.

5  Q The findings in the operative photos, did they match up

6  with the findings in the MRI immediately after the accident?

7  A Yes, there were some additional things there. The

8  lateral meniscal tear was very evident at the time.

9  Q Do you have an opinion, with a reasonable degree of

10 medical certainty, as to the cause of the tears in Ms. Coleman's

11 right knee?

12 A Yes.

13 Q And what is your opinion?

14 A X think based on the way I saw how the cartilage looked

15 was relatively smooth, it was relatively clean, this was not

16 there for 10, 15 years, this is something less than that. I

17 believe it was related to her accident that she sustained I

18 think in 2013.

19 Q And what's the basis for that opinion?

20 A Well, number 1, she did say she had some discomfort in

21 her knee before the accident but she really wasn't having too

22 much difficulty with it. Then the accident came around and she

23 really started having difficulty and it was hard for her to

24 function.

25 So if you look at the traumatic event of the accident
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1  and then the patient really started to have a lot of difficulty,

2  it would be reasonable to relate the patient's difficulty with

3  trauma she sustained at the time of the accident.

4  Q And would the operative photos, are they consistent

5  with that of one who had undergone trauma?

6  A Absolutely. In her case, it's very clear.

7  Q Do you have an opinion, within a reasonable degree of

8  medical certainty, as to whether these tears would cause

9  limitations to Ms. Coleman's use of the knee?

10 A Yes.

11 Q And what's the basis of that opinion?

12 A Well, if you ever had a meniscal tear, you can

13 appreciate how painful it would be.

14 MR. HARRIS: Objection, your Honor.

15 THE COURT: I'll allow it.

16 A ■ Some people deal with it but it reaches a point in time

17 which is very hard to continuously ignore the tears. And tears

18 can get bigger over time; the more you step on it, the more you

19 use it. So yes, there is limitation of function.

20 Q What type of limitations of function did you notice in

21 Ms. Coleman?

22 MR. HARRIS: Objection. When?

23 THE COURT: I'll allow it.

24 A In her case in particular, she complained of a specific

25 thing. She had difficulty going up and down stairs and she

f c



179

174
Dr. Berkowitz - Plaintiff - Direct

1  always had pain, so this is a significant factor.

2  Q Do you have an opinion, with a reasonable degree of

3  medical certainty, as to whether or not Ms. Coleman will need

4  future treatment?

5  A I do.

6  Q What is your opinion?

7  A Well, she's only 36 years of age back in 2013 when this

8  all happened and with my removal of cartilage tissues from both

9  sides of the knee joint and her having damage to the surface

10 coating, usually it's about 15 to 20 years and then the patient

11 develops arthritis in the knee joint over 90 percent of the

12 cases, so she's in line to develop arthritis. She has good 10,

13 15 years hopefully which she would not have had if she had --

14 didn't have the procedure but then there's going to be problems.

15 Q Following the procedure, is the knee in the same

16 condition as it was prior to the accident occurring?

17 A I'd like to say that would be true but you really can't

18 if you want to be fair because she has less shock absorption now

19 because I removed tissue, but hopefully the pain level improved

20 by the procedure itself.

21 Q At this time, I'd like to turn to Leroy Coleman and

22 discuss your examinations of Leroy Coleman.

23 Do your records indicate when for the first time you

24 saw Leroy Coleman?

25 A The first time Mr. Coleman came to the office was
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1  July 15, 2013.

2  Q Same day as Sharese?

3  A Yes.

4  Q What were Mr. Coleman's complaints?

5  A He was complaining of pain in the left shoulder and the

6  right knee.

7  Q Did you obtain a history from him?

8  A History was obtained, yes.

9  Q What were the findings?

10 A Basically that the patient was involved in a motor

11 vehicle 4/16/13. He was complaining of pain in left shoulder

12 and right knee. He didn't have any significant issues before.

13 He was receiving treatment therapy acupuncture, electrical

14 stimulation massage and he was complaining in addition to the

15 pain in his right knee, he was complaining that he had

16 mechanical symptoms where his knee would buckle out on him. He

17 was walking with and feel like the knee was about to, give out.

18 Q What's a typical cause of buckling?

19 MR. HARRIS: Objection.

20 THE COURT: I'll allow it.

21 A Buckling commonly occurs for a number of reasons.

22 Number 1, instability like a ligament being torn, a meniscal

23 tear can cause the knee to buckle, generalized weakness in the

24 knee can cause the knee to buckle.

25 Q Was a physical examination done?
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1  A Yes.

2  Q What were the findings of that physical examination?

3  A He had decreased mobility. He could flex to 120 out of

4  150 degrees. I talked about previously as being normal. He

5  could fully extend. He was tender over both joint lines both

6  the inside and the outside medial and lateral joint lines. He

7  was not unstable.

8  Q Doctor, just so we can give the jury an idea of what

9  zero to 150 degrees is, if I'm standing up straight right

10 through, is my knee at zero degrees?

11 A Yes.

12 Q And 150 would be as if my knee is basically touching

13 that of my —

14 A The back of your heel can reach the thigh, back of the

15 thigh, that would be 150 degrees.

16 Q What am I at right now?

17 A 90.

18 Q So, 150 would be all the way back to the back of the

19 thigh essentially?

20 A Another 60 degrees. So if you're sitting here and your

21 knees are going straight to the floor, that's 90 degrees. If

22 you try to bring the back of your heel to your thigh, that's

23 going to be approximately 150.

24 Q Now, was an examination of Mr. Coleman's left shoulder

25 performed?
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1  A Yes.

2  Q What were the findings of that examination?

3  A He was able to bring his arm forward. We call it

4  forward flexion like you could point your fingertips to the

5  ceiling. That would be 180 degrees straight up from the down

6  position 180 degrees. He was able to go 110 degrees so 90 was

7  here, 110 would be approximately there. So he had limited

8  motion and forward flexion.

9  Abduction, the other key motion is when you take your

10 arm to the side and try to go all the way up, it would be 180

11 degrees; in his case 90 degrees. So we had some motion. This

12 one had a little better motion in the forward plane. He had

13 limited rotation and he had pain with certain tests that are

14 tests used to test the strength of the rotator cuff.

15 Q What's the supraspinatus?

16 A That is the largest of the three components of the

17 rotator cuff. There are three muscles that band together,

18 supraspinatus, infraspinatus, and Terry's Minor; and they form a

19 cuff of tissues so you can't see a separation between the

20 muscles once they're held together. But we know by anatomy

21 where the muscles would be so in his case, he had a tearing of

22 that supraspinatus portion of his tendon.

23 Q How did you come to that impression?

24 A Well, number 1, there was an MRI that showed it and

25 also his exam was indicative that he had a tearing of the
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1  rotator cuff, the specific portion of the rotator cuff can help

2  you out.

3  Q What about to the knee?

4  A The knee also revealed based on the joint line

5  tenderness that he had a reasonable chance of having a torn

6  meniscus. There's other reasons he had joint line tenderness

7  and the testing showed that he had tearing of the medial and

8  lateral meniscus.

9  Q Was a recommendation made?

10 A Yes, again, the appropriate treatment physical therapy

11 is not going to change anything with a cartilage tear. Moving

12 the knee, giving electrical stimulation, it's all helpful for

13 muscle strength and range of motion but it has nothing to do

14 with the tearing that goes on inside the knee.

15 The chances of any tear healing on its own is very

16 minimal. There's always a patient who's lucky, there's some

17 blood supply in there but vast majority do not so the standard

18 of care for a torn meniscus would be arthroscopic surgery and

19 that's what was recommended to the patient.

20 Q Was surgery recommended for the shoulder?

21 A At that time, no.

22 Q What was recommended for the shoulder, if anything?

23 A Physical therapy.

24 Q When was the next time you saw Leroy?

25 A Patient came back again to be seen in the office on
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1  August 12, 2013.

2  Q Was an examination before performed?

3  A It was.

4  Q And what were your findings?

5  A The shoulder improved a little bit was able to go from

6  120 or 110 to 150 getting closer to bending up which was a good

7  sign. His abduction also improved to almost 150 degrees from 90

8  so that was a nice improvement. His power, his strength was

9  pretty good. But his knee exam did not show any change.

10 Q To be clear for the jury on this particular note,

11 August 31, 2015, you referred to the left knee but the rest of

12 the records refers to the right knee; is that a mistake?

13 A That's the next visit; I'm still on August 12th. So if

14 we jump ahead to August 31st, then that's actually right because

15 I wrote in the next visit that I made an error and said it was

16 the opposite knee and I made a correction that I said it was

17 that.

18 Basically I said that there was an incorrect statement

19 where I said to go ahead with the left knee procedure but in

20 fact, it was the right knee so I noticed myself when I read the

21 note before.

22 Q What was done on the August 31st visit?

23 A Basically, I examined his shoulder and I found that he

24 still was having difficulty with his shoulder; his movement had

25 started to decline. Again he was at 150 now he's back down to
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1  120. He's having pain in the shoulder so it looked like the

2  shoulder was kind of dynamic in terms of better worse, better

3  worse; it was giving him difficulty; it wasn't going away.

4  Q Now, is this around the time where you saw Ms. Coleman

5  in a couple of times leading up to finally performing the

5  surgery?

7  A Yes.

8  Q And did Leroy come on those occasions as well August of

9  2015 July of 2016 and July of 20 is 16 — January of 2016 and

10 July of 2016?

11 A It made sense. They were married; it made sense they

12 come together.

13 Q And was the plan all along always to perform the

14 procedure?

15 A Yes.

16 Q And was there any indication as to why it wasn't

17 performed up until this period of time?

18 A It was just personal couldn't do it.

19 Q But did you ultimately go ahead with the surgery?

20 A To his knee, yes.

21 Q And just to be clear, there was never a procedure to

22 his shoulder?

23 A That's correct.

24 Q Do you know why?

25 A I don't think so. I don't think he ever — he has to
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1  deal with this knee first and he is a very cautious man and he

2  was not rushing to get it done because no one would consider a

3  few years rushing but he was dealing with it.

4  Q Let's talk about the operative report and the

5  photographs for Leroy Coleman. Before you show the jury the

6  operative photos, what type of procedure was performed on Leroy

7  Coleman?

8  A Same as to Mrs. Coleman.

9  Q And when was Leroy performed?

10 A It was done on August 3rd, 2016.

11 Q This was after Sharese?

12 A Yes.

13 Q Before you get into it, how long is the recovery from

14 this type of procedure typically last?

15 A Typically four to six weeks.

16 Q What can a patient who just underwent that surgery

17 anticipate to be doing in those four to six weeks?

18 A Every patient is different. Some people are faster,

19 some are slower but the advantage of the procedure is you can

20 put your weight on the knee from the beginning, you can be

21 limpy-gimpy for a couple of days but you don't have to be

22 bedridden, you don't have to stay home.

23 Sometimes a person needs help shopping but on the

24 whole, they can get things done. Their arms are still

25 functioning even though he had a shoulder issue but you can get
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1  around. I'm not saying you're dancing or training for the

2  Olympics but each week you improve in general.

3  MR. PANARELLA: I'd like the doctor to be able to

4  show the photograph.

5  THE COURT: Step down.

6  THE WITNESS: (Complying.)

7  MR. PANARELLA: Bring Leroy's photograph as well as

8  the operative report.

9  THE COURT: Counsel, try to get it done as quickly

10 as possible.

11 Q Doctor, can you show the jury your photographs done

12 intraoperatively and explain the significance of your findings?

13 A Yes. Mr. Coleman also had tearing on both sides of the

14 joint but this time it was expected — he was having pain on

15 both sides of the knee from the beginning. He had a very

16 extensive tear. 1 will show this again and come down too.

17 Here's the inside of the knee. Here's bone below, bone

18 above and you see this disruption back hear; this is my

19 instrument. You see how disrupted this tissue is between the

20 bones. This is a very common tear and bad tear extending pretty

21 far inside the knee joint. You can see here between the two

22 bones a very extensive tearing.

23 He also had damage to the surface coat, this line

24 running across. He had extensive damage to the surface coating

25 of the bone as well.
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1  Q What does that indicate to you?

2  A That in this case, it means that he had damage to the

3  surface coating of the bone. This looked a little bit because

4  it was more extensive in his knee joint on one side of the knee.

5  It was extensive so that would be something that I would

6  consider more chronic, more long term in terms of the surface

7  coating. It doesn't mean the cartilage tearing was long term

8  but the surface coat was there for a while.

9  On the opposite side of the knee where he also had

10 pretty significant tear, there was a big difference here because

11 here is the tearing on the opposite side of the knee. You see

12 my instruments are cleaning it up. The tear was big. But what

13 you'll notice the surface coating, you don't see any fissure in

14 here; it's smooth. That side of the knee was not degenerative.

15 Q Show the other side of the jury as well.

16 A Yes. This is the side of the knee where the tearing

17 was very big. You see this torn up pieces in between the two

18 bones, this is my instrument cleaning it up. Very bad tear

19 under these cartilage but the surface coating you see this

20 fissure like this line running down here and you see this damage

21- right here, he had more extensive damage on that surface of the

22 knee; it looked like it was there for a while so the inner

23 aspect of his knee had some damage that was there for a while.

24 I don't know the meniscus itself did not necessarily

25 fall into that category but the particular cartilage had longer
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1  term damage as opposed to the tear on the lateral side, the

2  opposite side of the knee where you already see I'm working on

3  that tear. Here's the meniscus sitting between the two bones.

4  He had a big tear right in here but if you see the surface

5  coating of the bones, white and smooth, there's no fissuring,

6  there's no damage; that side of the knee was not degenerative.

7  There was no long term problem with that side. The cartilage

8  tearing was, I think, more acute than on the other side.

9  Q Can that specific cartilage tearing that you see be

10 caused by trauma?

11 A Yes. I can't be certain on the other side, but this

12 side yes.

13 Q Do you have an opinion, within a reasonable degree of

14 medical certainty, as to the cause of the tears in Mr. Coleman's

15 knee and shoulder?

16 A I do.

17 Q And what is your opinion?

18 A T think Mr. Coleman's situation is a mixed picture

19 here. I think that —

20 MR. HARRIS: Excuse, me objection.

21 THE COURT: What's the basis? He's the surgeon

22 that did the operation.

23 MR. HARRIS: As to what caused the injury, not the

24 injury.

25 THE COURT: I'll allow it.
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1  A I was saying that it's a mixed picture here. There's

2  some look to his knee that looked like it was going on for a

3  long time so I can't be certain how long ago that was as opposed

4  to the opposite side of his knee which was clean and perfect

5  with the.exception of the tearing of the cartilage that didn't

6  look old; perfect.

7  So I think part of his knee looked like he had a

8  relatively newer phenomenon and part of his knee looked like he

9  had an older phenomenon with a mixed picture. I think the

10 trauma contributed or trauma was the cause of the lateral side

11 which was clean and probably the more chronic issue was probably

12 there at the time of the trauma but the trauma may have

13 exacerbated the level of pain he was dealing with.

14 Q Those findings, were they different than that of

15 Sharese Coleman's?

16 A Yes.

17 Q And how was that different, just to be clear?

18 A Well, I think that in Ms. Coleman's situation, it was

19 clear that the coating damage, the surface coating which was

20 isolated in one spot surrounded by a perfect looking knee that

21 goes around with trauma and her meniscal tears looked new. They

22 did look new; that means it wasn't 15 or 20 years.

23 Mr. Coleman I think that part of his knee reflected a

24 more chronic situation of many years, that surface damage, the

25 fissuring along with that other look that he had. The other

f c



191

186
Dr. Berkowitz - Plaintiff - Direct

1  part of his knee looked pristine except for the tears, so he had

2  a mixed picture, I was trying to say.

3  Initially, his knee was more of a mixed picture where

4  the side that was more chronic probably was exacerbated in terms

5  of his level of pain but may have been there already. The outer

6  side of his knee was new; it was not related to old stuff. She

7  was new all the way through.

B  Q The tears that you saw in Mr. Coleman's knee, are they

9  consistent with the complaints of pain that Mr. Coleman had when

10 you would see him at the office?

11 A Yes.

12 Q Are they consistent with the findings of your physical

13 examinations?

14 A Yes.

15 Q Were they consistent with the MRI results done

16 immediately after the accident?

17 A Yes, remember, every time you're seeing a patient,

18 there could be a difference one month to the next month, they

19 don't always have to follow the same thing each time; that would

20 be unfair. But on the whole, if you look at him and I had the

21 privilege of seeing him over quite a few years, it was basically

22 consistent and the same with her.

23 Q What is your opinion, within a reasonable degree of

24 medical certainty, as to whether Mr. Coleman suffered

25 limitations to his knee and shoulder as a result of this
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1  accident?

2  A That's clear that he did.

3  Q What's the basis for that?

4  A In his case, he didn't have problems with his shoulder

5  before this accident. After the accident, the shoulder became

6  painful to him, the MRIs were positive, he had limited motion

7  and had pain and it's easy to relate it started at this point in

8  time.

9  With his knee, it's a more complicated picture. I

10 think he had some issues with his knee in the past. He was

11 dealing with them, then came this accident which created at

12 minimum an exacerbation of what was already there and created

13 new problems on the lateral side of his knee.

14 Q What is your opinion, within a reasonable degree of

15 medical certainty, as to whether Mr. Coleman will need future

16 treatment?

17 A X think he will need future treatment.

18 Q What's the basis of that opinion?

19 A Well, again, the main thing is same as Ms. Coleman is

20 the shock absorption loss; the more cartilage you take out, the

21 more likely the person is going to develop increased stress

22 across that knee. In this case, because he has problems with

23 his particular coating cartilage on the inner aspect of his knee

24 and I had to remove significant amount of the cartilage tissue,

25 the meniscal cartilage, the tibial cartilage, that tissue, he's
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at a more accelerated pace to developing arthritis than

Mrs. Coleman.

Q  What is your opinion as to whether either or any of the

tears were caused by Mr. Coleman's weight?

A  I think the lateral meniscal tear was not. I think

that the medial side is kind of up in the air. I can't be

honest, I can't be sure to have weight cause meniscal tears is

not unheard of but it's not necessarily common. So I don't want

to sit in front of you and say for sure it's all the accident

because that would be unfair.

I think the inner aspect of his knee had problems, the

particular cartilage problems are long term. The meniscal tear

it's hard to say. It's hard to say. There was such damage to

that it's hard for me to say that was a particular moment in

time. It really looked terrible. It's possible that it was

made worse but I can't be 100 percent certain. But on the

lateral side where it was pristine except for the tear, that I

would tell you was trauma.

MR. PANARELLA: Nothing further.

THE COURT: Counsel.

CROSS-EXAMINATION

BY MR. HARRIS:

Q  Morning, Dr. Berkowitz.

A  Morning, sir.

Q  Preliminary, Doctor, you said you performed in a year
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1  1,000 surgeries equally divided between knee and shoulder?

2  A Yes.

3  Q So, 500 surgeries to the knee over the course of 365

4  days?

5  A Yes.

6  Q You're a busy man.

7  A Six days a week.

8  Q In addition to that, the shoulder surgery, so 1,000

9  surgeries over 365 days. If you're working seven days a year,

10 you're doing three surgeries a day almost every day of the week.

11 A As I mention, there's some days that are all operative

12 days and there are some days that are all office days, so I do

13 not operate every day.

14 Q Okay. But the quantity we agree on that number

15 approximately 1,000 over the course of a year?

16 A Practice over 30 years builds up.

17 Q How many years have you been doing 1,000 surgeries a

18 week?

19 A The last 10 to 12 years I think would be realistic

20 since probably I was a younger man. But those days are — I

21 seem to be getting more busy as I get older so I should have had

22 the energy.

23 Q How are your patients referred to you?

24 A There's so many different referral sources. Again, if

25 you asked me that 33 years ago, I could say I have two —
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1  Q I'm asking in the last five years.

2  A I would say they come from a combination of

3  physiatrists, internists, chiropractors, attorneys. I would say

4  very limited off the street traffic because it's a specialty

5  office so people don't walk off the street; they have to be

6  referred.

7  Q How many from attorneys over the course of a year?

8  A Ten percent, 15 percent.

9  Q 10 to 15 percent numerically is what?

10 A 10 to 15 percent.

11 Q What's that number-wise patients referred to you by

12 attorneys over the course of a year, over the course of two or

13 three years?

14 A It's hard to quantify specifically. I'm saying 10 to

15 15 percent because I'm looking — in my mind, I don't run those

16 stats but if I'm booking an office session, say there's 60

17 people coming to the office on a day that I'm seeing, so

18 somewhere around six or seven patients may be from different

19 attorneys.

20 Q Are you familiar with the firm Krentsel & Guzman?

21 A Yes.

22 Q And that's the firm representing Mr. and Mrs. Coleman;

23 you know that?

24 A Yes, I do.

25 Q Did Krentsel & Guzman refer Mr. and Mrs. Coleman to
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1  your office?

2  A They did.

3  Q Does Krentsel & Guzman refer other patients to your

4  office over the course of two or three years?

5  A They have. They're not a big referral source but I

6  recognize the name.

7  Q Approximately, how many times have they referred

8  patients to you?

9  A A few times a year. I would say somewhere maybe over

10 the course of a year, maybe eight to ten times.

11 Q Just so I understand, Krentsel & Guzman had referred to

12 you approximately eight to ten patients over the course of one

13 year?

14 A Yeah.

15 Q How many years have they been referring patients to

16 you?

17 A I really need a statistician. I mean, there's so many

IB patients that come to see me from many different sources. I

19 don't have it quantified and in any one particular year, it

20 could be two patients. I don't keep stats on that but they're

21 not a big name in my head.

22 Q Other attorneys firms are bigger names?

23 A Attorneys are really a small part of the practice.

24 It's referral from rehabilitation facilities chiropractors,

25 physiatrists, internists.
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1  Q Have you ever testified in court on behalf of clients

2  and who are your patients of Krentsel & Guzman?

3  A Yes.

4  Q How many times?

5  A I wouldn't know.

6  Q This isn't the first time?

7  A It is not.

8  Q Is it the second time?

9  A This year?

10 Q Over the course of when you became very busy in the

11 last ten years.

12 A I've seen — again, I go to court when I have to so

13 hopefully not too often. It's very difficult; disruptive.

14 Q I understand. But they're a good source of business

15 for you?

16 A No, they're a small source of business.

17 Q How many times have you testified on behalf of their

18 clients in court over the last five years?

19 A I have no idea. I'm sure it's more than once but it's

20 at least once a year. It could be more but I'm not really — I

21 don't keep those stats. I'm not trying to put you off, it's not

22 a bit big part of the practice.

23 Q I can respect that. You said you're going paid $8,500

24 for half a day's testimony?

25 A Yes.
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1  Q Now, when was the last time you examined Mr. and/or

2  Mrs. Coleman?

3  A I think in 2016.

4  Q 2016. The surgery was in 2016?

5  A Yes.

6  Q One was in July 1st, one was in August, and subsequent

7  to the surgery, they came to your office as you told the

8  attorney for suture removal?

9  A Yes.

10 Q Did you see them after suture removal?

11 A No.

12 Q No follow-up from suture removal to today?

13 A That's correct.

14 Q How is their range of motion?

15 A T can't tell you.

16 Q You don't know?

17 A .That's correct.

18 Q So, it may have improved significantly since your

19 surgery which I would most respectfully say to you was

20 successful?

21 A T hope I was successful and I hope their range of

22 motion is better, but I can only go by what I know.

23 Q So, you don't know how their range of motion is today?

24 A That's correct.

25 Q Prior to the surgery, I think you said for just —
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1  correct me you can refer to your notes, Ms. Coleman's range of

2  motion was reduced by one third prior to the — surgery —

3  A Correct.

4  Q — with the knee?

5  A Yes.

6  Q And Mr. Coleman's range of motion prior to the surgery

7  was what? And you can look at your notes.

8  A 120; he was a little better.

9  Q So let's just get it straight. She had a one third

10 limitation of motion?

11 A Yes.

12 Q And he had an even better range of motion prior to the

13 surgery?

14 A Yes.

15 Q And it would be hoped that after the surgery, the range'

16 of motion for both of them would be significantly improved?

17 A One would hope.

18 Q And you're a well respected orthopedic surgeon; I've

19 seen your name numerous times and mostly respectfully, you're

20 held in high regard.

21 So assuming your surgery was successful, they would be

22 doing a lot better today, thanks to your —

23 A Intervention.

24 Q I'm trying to think of the words. Your hands and your

25 expertise?
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1  A I would say every surgeon hopes that a patient can

2  improve with range of motion. The issue is long term.

3  Q So, you don't know as a medical doctor, an expert

4  orthopedic surgeon what their range of motion is today?

5  A That's correct.

6  Q With regard to each of their right knees?

7  A That's correct.

8  Q So, the arthroscopic surgery you told us is minimally

9  invasive, right, thanks to the innovation in medicine over the

10 years?

11 A Yes.

12 Q Minimally invasive is a correct description, right?

13 A Yes, meaning that it doesn't create a lot of trauma to

14 the person but it doesn't discuss what you're actually doing

15 inside the knee. Inside the knee or shoulder, you could be

16 doing very large things but minimally invasive refers to what

17 you could do inside that joint.

18 Q Years back when you were a young doctor, knee surgery,

19 they had to open up the knee and it was — the phrase "zipper"

20 was associated with that surgery?

21 A It was five day hospital stay, football players had a

22 zipper; Joe Namath.

23 Q But today, thanks to technology, it's much less

24 invasive and it takes about 45 minutes?

25 A In that range.
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1  Q There are two or three incisions made in the knee and

2  you go over with a scope?

3  A Yes.

4  Q Any scarring resulting from that is very minor?

5  A Again, the misnomer is it's even minimally invasive,

6  meaning, thank God, as you pointed out, it's not traumatic to

7  get in but what happens inside the knee is similar to what you

8  have with an open procedure, so the scarring would be here, the

9  ability to rehabilitate that scarring is faster.

10 Q My mistake. The exterior — the visible scarring —

11 scar tissue forms after surgery of course but I'm talking about

12 what a person can see, vision, it's very insignificant.

13 A Yes.

14 Q So, you said the meniscus, the meniscus functioning as

15 a shock absorber?

16 A Yes.

17 Q To absorb the impacts of daily living, walking,

18 running, traversing up and down steps; things of that nature?

19 A Yes.

20 Q Jumping jacks. It's a shock absorber like a car has a

21 shock absorber, correct?

22 A Yes.

23 Q Would' excessive weight have an effect on the vitality

24 of the meniscus; yes or no?

25 A Yes, I think it has a chance of doing it.
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1  Q Would you agree with me?

2  A Yes.

3  Q It would affect the vitality of the meniscus, the

4  excessive weight of a human being?

5  A Yes.

6  Q Now, when you performed the surgery on both Mr. and

7  Mrs. Coleman, talk about Mrs. Coleman first -- withdrawn.

8  The anterior cruciate ligament provides stability to

9  the knee?

10 A Number one stabilizer.

11 Q So its use is absorption for shock or daily motions of

12 the day but the ligament and more specifically the ACL, the

13 anterior cruciate ligament, is for stabilization?

14 A Yes.

15 Q I think you said in the course of your testimony a lot

16 of athletes when they get hurt, it's the ACL or anterior

17 cruciate ligament or posterior cruciate ligament?

18 A Yes.

19 Q That's a lot more serious as it affects the knee

20 stabilization?

21 A You have to be very careful about that and you're

22 making a very important point. But the ACL can be more

23 dangerous to the patient in the moment, they can't play in the

24 moment, but the long term damage in both situations is the same,

25 it's arthritis. You can develop arthritis whether you have an
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1  ACL tear or meniscal tear, the end result will be the same but

2  what you're going through is much harder with an ACL or PCL

3  tear.

4  Q Regarding ACL, anterior cruciate ligament, with regard

5  to Sharese Coleman, the anterior cruciate ligament was intact?

6  A Yes, sir.

7  Q No problem with that otherwise — withdrawn.

8  We agree you opened her up, you looked with a scope,

9  the ACL was fine?

10 A Yes, it was.

11 Q And the ACL with regard to Leroy Coleman also was

12 intact?

13 A Yes.

14 Q So, no stability problem with regard to the knee for

15 either of them?

16 A No stability problem regarding the ligament.

17 Q But you found a tear with the meniscus and that affects

18 the shock absorption capacity?

19 A Yes.

20 Q I believe you also said when Ms. Coleman first — by

21 the way, who is Mark Burstein, who is that?

22 A He is my former associate, orthopedic associate.

23 Q On July 15, 2013, he was one of your associates or he

24 was your associate?

25 A That's correct.
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1  Q Do you have his report of July 15, 2013 in your

2  records?

3  A Yes, sir.

4  Q You reviewed it. I'm going to read something and

5  correct me —

6  A We're still on Sharese?

7  Q Sharese.

8  A She does recall having some occasional right knee

9  discomfort prior to the accident, yes.

10 Q So, there's a history whether it's significant,

11 insignificant, there's a history of prior knee discomfort with

12 regard to Sharese Coleman before this accident?

13 A Yes.

14 Q You said you have an opinion with a reasonable degree

15 of certainty that this accident was the cause of the injuries

16 that you saw?

17 A Yes.

18 Q Do you know the mechanics of this accident, how it

19 happened?

20 A Not specifically.

21 Q What do you know?

22 A What I do know is that the patient had a very large

23 amount of pain after the accident in her knee that she did not

24 have before.

25 Q But number one, you don't know how the accident
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1  happened?

2  A Meaning like if there was a red light and green light?

3  Q Whatever details were about how this accident happened,

4  you don't have any knowledge?

5  A That's correct.

6  Q You have no knowledge of how the accident happened and

7  more specifically, you have no knowledge of the severity of the

8  impact between the vehicles involved?

9  A That's correct.

10 Q Do you have any knowledge what happened to them

11 physically inside the car upon impact?

12 A Only they sustained injury to those body parts.

13 Q That's a given and it's a given they had surgery, no

14 one is disputing that. But do you know what happened to their

15 bodies physically upon impact?

16 A You mean were they thrown out of the car?

17 Q Anything; whether any part of their body hit anything

18 on the inside of the car?

19 A Not specifically.

20 Q You don't know?

21 A Right.

22 Q So, you're basing your opinion that this accident

23 caused the injuries based on what? Just them saying to you

24 after the accident they had pain?

25 A Well, there is a presumptive belief in the patient's

f c



206

201

Dr. Berkowitz - Plaintiff - Cross

1  history, so when the patient tells me, "This is what happened,"

2  I believe it; I don't look for police records and things like

3  that.

4  Q It's been established in this case there's no police

5  report but that has nothing to do with you. Again, you're

6  basing your opinion on a reasonable degree of medical certainty

7  as Mr. Panarella asked you on the fact they told you they were

8  in a car accident and they had pain after the accident, that's

9  it?

10 A That's a reasonable linkage.

11 Q But you don't know what parts of the body came into

12 contact with the inside of the car, correct?

13 A You don't have to have contact in order to sustain an

14 injury to a body part.

15 Q You don't know if there was contact or not?

16 A No.

17 Q You don't know the severity of impact between the

18 vehicles involved, correct?

19 A Correct.

20 Q You don't know if there was a loss of consciousness or

21 not?

22 A Correct.

23 Q You don't know if there was any bleeding or not?

24 A Correct.

25 Q You don't know if there was any bruising or not?
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1  A Correct.

2  Q You don't know if there were any scrapes?

3  A Correct.

4  Q All you know is they were passengers in a car in an

5  accident and immediately after they complained of, among other

6  things, knee pain and they came to see you a few months

7  thereafter?

8  A Yes.

9  Q You don't know if the knee came into contact with

10 anything?

11 A No.

12 Q You don't know if there was turning or twisting of the

13 knee and with these people -- the right knee; you just don't

14 know, correct?

15 A Correct.

16 Q So, you're speculating as to whether this accident was

17 the proximate cause of their injuries and your speculation is

18 just based upon they told you they had a car accident and

19 shortly after they had knee and shoulder and wrist pain?

20 A That's usually enough, yes.

21 Q Wouldn't it be more important to you to make a learned

22 opinion to know the severity of the impact what parts of the

23 body, if any, were in contact with any portion of the inside of

24 the car; would that be important to you, yes or no. Doctor?

25 A Yes or no only?
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1  Q Yes, sir.

2  A Okay. So if it's yes or no only, it's always

3  important.

4  Q And it would also be important for you to know

5  whether — withdrawn.

6  Your opinion was based upon a very general history

7  taken by you as given to you by your patients?

8  A My opinion as to the source of the injuries, yes.

9  Q Very speculative?

10 A I don't know if it's so speculative. Patient comes in

11 and says, "This with is what happened at the time of the

12 accident."

13 Q What did they tell you?

14 A They told me they sustained injuries to those body

15 parts at the time of the accident.

16 Q That's it, right?

17 A What more do I need?

18 Q The mechanics of the accident, you have no idea?

19 A Over the years, it's not a yes or no question.

20 THE COURT; I will sustain the objection because we

21 went through that already.

22 MR. HARRIS: I will move on.

23 Q They came to you at the same time?

24 A Yes, sir.

25 Q Around July 15, 2013?
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1  A Yes.

2  Q The accident was April 16th of 2013; I keep confusing

3  it with '15. So they came to see you post accident and you took

4  a history from them which we discussed and you were aware they

5  were going for physical therapy?

6  A Again, it was my associate who saw the patients

7  initially, as I mentioned.

8  Q Not only of the accident, you took a history from

9  Mr. Coleman as to his prior medical and/or physical condition,

10 correct?

11 A Yes.

12 Q Reading from my notes from your testimony, he told

13 you — I think these were your words: "He had no significant

14 issues before this accident."

15 A He said that to my associate, that's correct.

16 Q So, that's based upon the notes your associate took on

17 the first visit?

18 A Correct.

19 Q And those notes are accurate?

20 A Absolutely.

21 Q What the patient says to your associate coming off this

22 procedure, you write it down correct; you don't get it wrong?

23 A Correct.

24 Q Are you aware and there's been testimony in this case

25 that five years before this accident, Mr. Coleman was

f c



210

205

Dr. Berkowitz - Plaintiff - Cross

1  complaining of right knee problems; are you aware of that?

2  A I've been made aware of it.

3  Q Who made you aware? Who told you?

4  A The attorney.

5  Q When?

6  A Today.

7  Q That's pretty significant knowing if Mr. Coleman came

8  to you in August or July of 2013 and he said to you "Oh, Dr.

9  Burstein, did you know this started five years ago;" that's

10 significant?

11 A Yes, it is.

12 Q Wouldn't it have been more significant to you if you

13 knew that five years earlier he started getting injections into

14 his right knee?

15 A Yes.

16 Q He didn't tell you that, did he?

17 A No.

18 Q He withheld very important medical information to both

19 Dr. Burstein and to you?

20 A That's true.

21 Q Now, so Mr. Coleman with a preexisting condition with

22 regard to the right knee they knew nothing about?

23 A That's correct.

24 Q And Sharese had a preexisting condition which she did

25 tell you or Dr. Burstein about, right?
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1  A Yes.

2  Q Now, let's go post surgery. No argument. You did the

3  surgery and hopefully for them you did a great job.

4  So now you did the surgery, one in July and one in

5  August; you see them — did you see them both at the same time

6  for suture removal?

7  A They usually come together but I can look it up.

8  Q It's okay, Sharese went first for the first. Did she

9  come to you in a week or two after the surgery to have the

10 sutures removed or did they both come to you after Sharese's

11 surgery to have the sutures removed?

12 A That's a good question. Let me look.

13 Q Take your time.

14 A Sharese came back August 1st which was ten days after

15 her surgery.

16 Q And Leroy's surgery was on August 3rd, so we got that

17 straightened out?

18 A Yes.

19 Q So, after Sharese had her sutures removed, did you make

20 any recommendation to her?

21 A I always tell the patient to begin a program of

22 physical therapy.

23 Q Say that again?

24 A I always tell the patients they should begin a program

25 of physical, therapy.
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1  Q Why is that?

2  A Because it helps with recovery after surgery.

3  Q You always tell your patients who have undergone an

4  arthroscopic knee surgery similar to what Mr. and Mrs. Coleman

5  had, you always tell the patient to go for physical therapy?

6  A Yes.

7  Q And you tell them the benefits of the physical therapy?

8  A Yes.

9  Q And physical therapy under supervised conditions

10 meaning a physical therapist's office is very, very beneficial

11 to their recovery?

12 A It is.

13 Q Are you aware that they never followed up on your

14 professional medical recommendation to go for physical therapy?

15 A Yes.

16 Q When did you become aware of that?

17 A Recently.

18 Q Recently meaning like today?

19 A Yes.

20 Q Today?

21 A Uh-huh.

22 Q Let me take a guess; Mr. Panarella told you that before

23 you came into the courtroom today?

24 A Of course.

25 Q Of course. They didn't follow medical advice, did
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1  they, by failing to go for supervised physical therapy under the

2  supervision of a licensed physical therapist?

3  A They did not go in.

4  Q They did not follow your professional expert medical

5  advice. How do you feel answering that question?

6  A I'm shaking my head yes.

7  Q How do you feel about that?

8  MR. PANARELLA: Objection, your Honor.

9  THE COURT: I'll sustain that; that's not-relevant.

10 Q They did nothing to help themselves by not following

11 your advice, correct?

12 A I don't know if I could say they did nothing to help

13 themselves but they didn't go for physical therapy.

14 Q Okay. Let's pursue that a little bit further.

15 Ms. Coleman testified on Monday that she called your

16 office, I forgot the number of times, two or three or four times

17 to ask for a referral for a physical therapist.

18 MR. PANARELLA: Objection, your Honor. I don't

19 believe that testimony was ever said.

20 THE COURT: The jury recollects what the testimony

21 is but if you want to put it in the form of a hypothetical,

22 assuming the witness so testified.

23 Q Assuming that Ms. Coleman testified on Monday afternoon

24 that she called your office two or three times asking for a

25 referral to the physical therapist and further assuming that
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1  your office staff told her, "Call your lawyer for a referral,"

2  is that how your staff would act when a patient calls for a

3  physical therapy referral?

4  A It depends on the situation. To be fair, if a patient

5  has no insurance and doesn't have any medical coverage, I can't

6  just send them to physical therapy because —

7  Q I want you to assume that Mr. Coleman has already

8  testified that he was and still is employed at Kings County

9  Hospital with health insurance covering his family.

10 A We're talking about Mrs. Coleman?

11 Q Covering his family; he's the husband, she's the wife.

12 A I wouldn't know about the coverage but your original

13 question to me was is it something that my office staff would do

14 to say, "Call your attorney." So the answer is only in the

15 situation where a patient is referred by an attorney where that

16 patient has absolutely no medical coverage and nobody would

17 accept them to do treatment, then we'll ask the referring

18 attorney in this case, "Counsel, do you know of a place that

19 would be willing to take a patient that comes from your office

20 to do therapy without any medical coverage?"

21 That would be the only situation where my office would

22 do it as a service to the patient.

23 Q You performed surgery on them, right?

24 A Yes.

25 Q Did you inquire before the surgery whether they had
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1  medical coverage?

2  A I'm not so concerned. I'm a little different than most

3  people; I just want to do the right thing for people. I'm not

4  saying I don't care about financial implications but I don't

5  turn people away because they don't have insurance, if they

5  don't have money; that's just me. I always feel that the good

7  Lord will take care of you somewhere down the line.

8  Q You recommend they go for physical therapy and now you

9  know they did not?

10 A Yes.

11 Q And assuming there was also further testimony that she

12 called the office of Krentsel & Guzman three or four times and

13 the attorneys never got back to her —

14 MR. PANARELLA: Objection.

15 Q — isn't that incredulous?

16 MR. PANARELLA: Objection, your Honor.

17 THE COURT: That's my recollection of the

18 testimony. Is that inaccurate?

19 MR. PANARELLA: I just don't understand how Dr.

20 Berkowitz would be aware of that.

21 THE COURT: I'll allow the question; this is

22 cross-examination.

23 Q Don't you find that to be surprising?

24 A Honestly, what Mr. Panarella just said would have been

25 my answer, not because he said it, but the answer is how could I
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1  possibly know what the inner works of his firm are with things

2  of this nature?

3  I can tell you what my staff does as I did honestly

4  when you asked me about referring back to an attorney of where

5  to go for therapy when there's no coverage. But to answer that

6  specific question, it would be unfair for me because I would not

7  know why they would or they wouldn't.

8  Q So, it's been established in this trial that they

9  didn't follow your instruction to go for physical therapy. If

10 they had gone for physical therapy, in your professional

11 opinion, that would have aided them in their recovery process,

12 correct?

13 A Yes.

14 Q That would have aided them in reestablishing range of

15 motion with regard to the right knee; it would have assisted

16 them and helped them and they chose not to do it which we've

17 established. What about a physical therapist? Would that be

18 within the purview of or jurisdiction of a physical therapist to

19 provide any type of ace bandage in the initial recovery period?

20 A I don't know if therapists are licensed; I would hope

21 they could.

22 Q When you finished the surgery, I think it was

23 established they left your office in New Jersey — by the way,

24 that's where the procedure was performed?

25 A Yes.

f c



217

212
Dr. Berkowitz - Plaintiff - Cross

1  Q The knee was wrapped in an ace bandage?

2  A Yes, we wrap in an ace bandage; sometimes we give knee

3  support as well.

4  Q What kind of knee support?

5  A A brace.

6  Q Would the brace help in the recuperative process?

7  A If they got one, it would help stabilize them when

8  they're walking so they're less weak, less likely to buckle.

9  Q Did you prescribe one?

10 A I can't remember but I'm sure I did at some point

11 prescribe a brace to both of them.

12 Q You're sure you did with a reasonable degree of

13 certainty?

14 A I think it's fair.

15 Q Are you aware there's been testimony that neither of

16 them ever used a knee immobilizer or brace subsequent to the

17 surgery?

18 A Immobilizer I wouldn't want them to use.

19 Q A knee brace?

20 A Again, it's the preference of the patient, it's not a

21 requirement.

22 Q Did you prescribe one for them?

23 A I don't know at what time I would have prescribed a

24 brace. Don't forget, it's three years I was watching over them

25 to some extent. The brace may have been gotten two years before
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1  the surgery.

2  Q I'm talking about post surgery. Do you know whether or

3  not they ever used one?

4  A I don't know.

5  Q Do you know what an Unloader Knee Brace is?

6  A Yes.

7  Q What's that?

8  A A brace that will try to take weight away from one side

9  of the knee, unload that side and place that stress on the

10 opposite side.

11 Q That wasn't used in this case, as far as you know?

12 A I wouldn't know.

13 Q And I say this with sensitivity and most respectfully:

14 Mr. and Mrs. Coleman are above average in weight, would you

15 agree with that?

16 A Yes.

17 Q So, chondromalacia, was there a finding of that during

18 surgery?

19 A In Mr. Coleman, yes.

20 Q Not in Mrs. Coleman?

21 A She had less chondromalacia and more of a chondral

22 lesion.

23 Q Is one cause of chondromalacia degeneration?

24 A Yes.

25 Q Arthritis?
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1  A Yes.

2  Q More specifically not trauma?

3  A Yes.

4  Q Synovitis inflammation of the synovial membranes?

5  A Yes.

6  Q Is one of the causes of synovitis a degenerative

7  condition arthritis?

8  A Yes.

9  Q Not trauma related?

10 A It can also cause it, yes. Degenerative can cause

11 synovitis.

12 Q Degenerative for everybody's benefit has nothing to do

13 with the trauma of an accident; it's preexisting?

14 A You can have both at the same time.

15 Q Do you know if the synovitis, was that degenerative or

16 not?

17 A It's hard to know —

18 Q Okay.

19 A — in Mr. Coleman.

20 Q Okay. Again, so you last saw them within a month after

21 surgery and never again until this morning?

22 A Yes, sir.

23 Q When Mr. Panarella told you certain things about them?

24 A Yes.

25 Q You first recommended surgery I believe in July of
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1  2013, right?

2  A My associate.

3  Q Your office recommended in July of 2013. And for

4  various reasons, it was postponed or not scheduled until almost

5  three years later?

6  A That's correct.

7  Q Now, that three year interval, could that exacerbate

8  the condition or the injury that he initially suffered in April

9  of 2013 to wait almost three years?

10 A It could.

11 Q And is that a factor to be considered when you

12 microscopically looked inside and found what you did find; would

13 that be a consideration in determining whether what you found

14 was initially caused by the incident of April of 2013 or was it

15 aggravated and made worse because of the delay in performing and

16 undergoing the procedure?

17 A It would be hard to tell.

18 Q You just told me waiting three years didn't help the

19 situation.

20 A I'm agreeing with you. You asked a different question.

21 You said could I tell when I'm looking inside that that actually

22 happened, that it got worse than it was at the time of the

23 injury and I said that would be hard to tell.

24 Q We agree that the three year hiatus waiting didn't

25 help?
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1  A Didn't help, correct.

2  Q Did you take a history of what Mr. Coleman did and

3  still does for a living?

4  A That would have been my associate at the time and he

5  does not have that written down.

6  Q So, you're not aware — as you sit here today, you're

(

7  not aware of what he does for a living?

8  A We have it on our intake sheet. Waste technician,

9  waste technician.

10 Q At Kings County Hospital. Do you know what that job

11 entails?

12 A Well, it usually means heavy lifting, carrying waste

13 out, probably medical waste.

14 Q Heavy lifting.like how much?

15 A What's the word "heavy lifting" mean?

16 Q You used it.

17 A X would say probably more than 20 pounds, 25 pounds.

18 Q Over the course of — he testified that he's been

19 working in that capacity for about 30 years.

20 A Could be.

21 Q That causes wear and tear on the whole body?

22 A Yes, it could cause wear and tear.

23 Q It's the normal degenerative process that all human

24 beings go through, some more or less, depending on our daily

25 activities?
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1  A If the patient is not complaining, we can't assume it's

2  happening.

3  Q He did complain five years before the accident?

4  A Yes.

5  Q And he received injections five years before the

5  accident?

7  A He did.

8  Q So, we established that -- you don't know what the

9  range of motion is today with regard to the knee; we established

10 that.

11 A Yes.

12 Q And you also established — Mr. Panarella, I think he

13 asked you Sharese had an X-ray of the right wrist; negative, no

14 fracture?

15 A Yes.

16 MR. HARRIS: No further questions.

17 THE COURT: Anything?

18 MR. PANARELLA: Two or three.

19 REDIRECT EXAMINATION

20 BY MR. PANARELLA:

21 Q Doctor, are the findings on the MRI immediately after

22 the accident consistent with a trauma that occurred on April 16,

23 2013?

24 A Yes.

25 Q Are the findings in your physical examinations of Leroy
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1  and Sharese Coleman consistent with those who stated they

2  underwent a trauma on April 16th, 2013?

3  A They are.

4  Q And the operative photographs, is your findings in that

5  surgery consistent with someone or two people who said they

6  underwent a trauma on April 16, 2013?

7  A I was very careful to make this point very clear with

8  Mrs. Coleman. It was very obvious it was a new injury. It was

9  pristine except for a specific injury and that white coating

10 cartilage was in one area as opposed to a gray, dull

11 degenerative process, so for her it's easy to say.

12 For him, he had a mixed problem and the fact he had a

13 problem before makes sense because the knee had signs of it

14 being degenerative; that makes sense. The other side of the

15 knee was pristine except for the tearing of that cartilage and

16 that's how I know that not all of his problems have to do with

17 lifting and heavy and 20 years but that there was a more acute

18 problem in his knee in addition at the same time to having a

19 more chronic problem from the past. That's the difference

20 between the two.

21 MR. PANARELLA: Nothing further, your Honor.

22 THE COURT: Thank you. Doctor; you can step down.

23 THE WITNESS: Thank you, sir.

24 (Whereupon, the witness stepped down from the

25 stand.)
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