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evidence to you. Okay? If you want to read any of the

medical records, they're all in evidence for you to look

at. Okay? If you want to hear back -- hear back any of

the testimony from anyone you could do that as well. I

know you guys have been paying really close attention. I

appreciate that and I know, speaking on behalf of myself

and my client, we -- I'm thanking you ahead of time. I

know you will do the just thing. Thank you.

Thank you. Your Honor.

THE COURT: You're welcome. Thank you, Mr. Caspi,

Members of the jury, we now come to that portion

of the trial where you are instructed on the law...

(Sirens ringing.)

THE COURT: Our friends outside,

... applicable to the case and after which you

will hear from me you'll retire for your final

deliberations.

You have now heard all of the evidence

introduced by the parties, and through arguments of the

attorneys you have learned the conclusions which each

party believes should be drawn from the evidence

presented to you.

You may recall that at the beginning of the

trial I told you about certain principles so that you

could you have them in mind as the trial progressed.

Robert Portas, RPR,
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Briefly, they were that you are bound to accept the law

as I give it to you whether or not you agree with it, you

are not to ask anyone else about the law, even if there

is a lawyer or judge serving on the jury, you should not

consider any advice from anyone except from me.

Furthermore, you must not conclude from anything

that I have said, any rulings during the trial, that 1

favor any party to this lawsuit. You may not draw any

inference from any unanswered questions, nor consider

testimony that has been stricken from the record in

reaching your decision.

Finally, in deciding how much weight you choose

to give to the testimony of any particular witness, there

is no magical formula which can be used. The tests you

use in your everyday affairs to decide the reliability or

unreliability of statements made to you by others, those

are the same tests you will employ in your deliberations

here. The items to be taken into consideration in

determining the weight you will give to the testimony of

a witness include the interest or lack of interest of the

witness in the outcome of the case, the bias or prejudice

of the witness, if there be any -- if there's any, the

age, the appearance, the manner of the witness as the

witness testified, the opportunity that the witness had

to observe the facts about which he or she testified, the

Robert Portas, RPR, CRR
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probability or improbability of the witness* testimony

when considered in light of all the other evidence in the

case.

And if it appears that there's a conflict in the

evidence you will have to consider whether the apparent

conflict can be reconciled by fitting the different

versions together. If, however, that's not possible you

will then have to decide which conflicting version you

accept.

Now, if you find that any witness has willfully

testified falsely as to any material fact, that is as to

an important matter, the law permits you to disregard

completely the entire testimony of that witness upon the

principle that one who testifies falsely about one

material fact is likely to testify falsely about

everything. You are not required, however, to consider

the witness totally unbelievable, you may accept so much

of his or her testimony as you deem true and disregard

what you deem is false.

By the processes which I have just described to

you, you, the sole judges of the facts, that's you, you

decide which witnesses you will believe, which portion of

their testimony you will accept and how much weight you

will give it.

Now, burden of proof: To say that a party has

Robert Portas, RPR, CRR
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the burden of proof on a particular issue means that

considering all of the evidence in the case the party's

claim on that issue must be established by a fair

preponderance of the evidence -- of the credible

evidence. The credible evidence means the testimony or

exhibits you find worthy of belief. A preponderance

means the greater part of that evidence. That does not

mean the greater number of witnesses or the greater

length of time taken by either side, one side or the

other, the phrase "Preponderance of the evidence refers

to the quality of the evidence, its weight and the effect

it has on your minds.

In order for a party to prevail on an issue on

which he or she has the burden of proof the evidence that

supports his or her claim on that issue must appeal to

you as more nearly representing what happened than the

evidence opposed to it. If it does not, or if it weighs

BO evenly that you're unable to say that there's a

preponderance on either side, you must decide that

question against the party who has the burden of proof

and in favor of the opposing party.

In this case the plaintiff. Miss Steinbok,

claims that the defendants against whom she started this

lawsuit were responsible form causing the accident. Each

defendant claims that they did not cause the accident but

Robert Portas, RPR, CRR
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even if they did the other defendant also caused the

accident. The plaintiff has the burden of proving that

the defendants were negligent and the defendants'

negligence was a substantial factor in causing the

accident. Each defendant has the burden of proving that

the other defendant was negligent and that negligence was

a substcuitial factor in causing the accident.

So if in the course of your deliberations your

recollection of any part of the testimony should fail or

you have any question about my instructions to you on the

law you have the right to return back here to the

courtroom for the purpose of having such testimony read

back to you or having your question answered. All you

need to do is write a note and give it to the court

officer and we will do our best to respond to your

question as quickly as possible.

Just keep in mind that if you do want read-back

of testimony it may take us a little time to locate the

exact portion that you want. If you know that you only

want a portion of it or cross examination or direct, you

can indicate that in your note to us. If you want both,

you say that it's both.

In deciding this case you may consider only the

exhibits which have been admitted in evidence and the

testimony of witnesses as you have heard it in this

Robert Portas, RPR, CRR
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courtroom or read to you from a transcript of an

examination before trial. Under our rules an examination

before trial is taken under oath and is entitled to equal

consideration by you, not withstanding the fact that it

was taken before the trial and outside of the courtroom.

However, arguments, remarks, summation of the attorneys,

those are not evidence, nor is anything that I now say or

may have said with regard to, the facts evidence. That's

not evidence.

Do not use any internet services, social media,

texting, Google, Facebook, Twitter, to individually or

collectively give or get any information about this case

or research any topics concerning this trial. It is

important that electronic devices, cellphones, smart

phones, PDAs, laptops are turned off during your

deliberations.

Now, while it is important that views of all the

jurors be considered, a verdict of five of the six

members of the jury will be sufficient under the law.

Whenever five of your members are in agreement on a

verdict you may report your verdict to the Court. In

reaching your verdict you are not to be affected by

sympathy for any of the parties, what the reaction of the

parties or of the public to your verdict may be, whether

it will please or displease anyone, whether it will be

Robert Portas, RPR, CRR
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popular or unpopular, or, indeed, any consideration

outside the case as it has been presented to you in this

courtroom. You should consider only the evidence, both

the testimony and the exhibits, find the facts from what

you consider to be the believable evidence and apply the

law as I'm now giving it to you. Your verdict will be

determined by the conclusion you reach no matter whom the

verdict helps or hurts.

Now, a lawsuit is a civilized method of

determining differences between people. It's basic to

our administration of justice that the decision on the

law and the facts be made fairly sind honestly. You the

jurors and I as well have a heavy responsibility, to

assure that a just result is reached in deciding the

differences between the plaintiff and the defendants in

this case. As the jurors your fundamental duty is to

decide from all the evidence that you have heard and the

exhibits that have been submitted what the facts are.

Like I said before, you are the sole judges and exclusive

judges of the facts. In that field you're supreme, no

one can invade your province. You must decide who you

believed, what portion you accepted of the testimony and

what weight you give it.

On the other hand, equally emphatically I tell

you that you're required to accept the law as it is given

Robert Portas, RPR, CRR
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to you by this charge and any instructions that I've

given during the course of the trial, Whether you agree

with it or not, you are bound by it.

The process by which you arrive at a verdict is

first to decide from all of the evidence and the law as I

give it to you the facts as you have decided them to be,

the conclusion is the verdict. And the verdict will be

in the form of answers to written questions which I will

submit to you.

In the course of the trial it has been necessary

for me to rule on the admission of evidence and on

motions made with respect to the applicable law. Again,

you must not conclude from any such ruling I have made or

from any questions I may have asked or from anything that

I have said during the course of the trial, from these

instructions or the manner in which that I have given

them that I favor any party to this lawsuit. Your

recollection of the evidence and your decision on the

issues of fact is what will decide this case.

At times during the trial I sustained objections

to questions asked without allowing the witness to

answer, or, where an answer was made, instructed that it

be stricken from the record and that you disregard it and

dismiss it from your minds. You may not draw any

inference or conclusions from unanswered questions, nor

Robert Portas, RPR, CRR



IFILED; NEW YORK COUNTY CLERK 07/20/2018 03:38 PMl no. 153737/2013
NYSCEF DOC. NO. 167 RECEIVED NYSCEF: 07/20/2018

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

690

JURY CHARGE

may you consider testimony which has been stricken. Such

items that I have excluded from your consideration were

excluded because they were not legally admissible.

In deciding what evidence you will accept you

must make your own evaluation of the testimony given by

each of the witnesses. The testimony of a witness may

not conform to the facts as they occurred because he or

she is intentionally lying, because the witness did not

accurately see or hear what he or she is testifying

about, because the witness' recollection is faulty or

because the witness has not expressed him or herself

clearly in testifying. You know that there is no magic

formula by which to evaluate this. And although as

jurors you are encouraged to use all of your life

experiences in analyzing testimony in reaching a fair

verdict. You may not communicate any personal expertise

you might have or other facts not in evidence to the

other jurors during deliberations. You must base your

decisions and discussions solely on the evidence

presented to you. You may not consider or speculate on

matters not in evidence or matters outside of the case.

Now, the witnesses you heard from. The

plaintiff and the Defendant Mellado, Park Ranger Mellado

both testified before you. As parties to the action both

are interested witnesses. An interested witness is not

Robert Portas, RPR, CRR
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necessarily less believable than a disinterested witness.

The fact that he or she is interested in the outcome of

the case does not mean that he or she has not told the

truth. It is for you to decide from the demeanor of the

witness on the stand and such other tests as your

experience dictates' whether or not the testimony has been

influenced, intentionally or unintentionally, by the

witness' interest. You may, if you consider it proper

under all of the circumstances, not believe the testimony

of such a witness even though it is not otherwise

challenged or contradicted. However, you are not

required to reject the testimony of such a witness and

you may accept all or part of it, the part you find

reliable, and reject the part that you find unworthy of

acceptance.

David Mellado, he was and still is employed by

Defendant City of New York Parks and Recreation. And the

testimony you have heard of his relationship with his

employer may be considered by you in deciding whether the

testimony of Mr. Mellado was in any way influenced by

that employment relationship.

In addition, you should know that a party is not

required to call any particular person as a witness.

However, the failure to call a certain person as a

witness may be the basis for an inference against the

Robert Portas, RPR, CRR
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party that did not call the witness. For example, in

this case the defendant did not call the taxi driver,

Rahimi Zafari, to testify. You may, although you are not

required to, conclude that the testimony of Mr. Zafari

would not support the defendant's position and would not

contradict the evidence offered by the plaintiff or

codefendant. And you may, although you are not required

to, draw the strongest inference against that defendant

on that question that the opposing evidence permits.

Here you will also recall that there were expert

witnesses. Dr. Kenneth McCulloch, Dr. Rikki Lane, Audrey

Eisenstadt, Dr. Edward Toriello all testified concerning

their qualifications in the field of medicine and gave

their opinions on issues connected to this case. When a

case involves a matter of science or requires special

knowledge or skill not ordinarily possessed by the

average person an expert is permitted to state an opinion

for the information of the Court and the jury. The

opinions stated by the doctors who testified before you

were based.on particular facts as the expert obtained

knowledge of them and testified to them before you or as

the attorneys who questioned the experts asked them to

assume. You may reject an expert's opinion if you find

the facts to be different from those which form the basis

of the opinion. You may also reject the opinion if after

Robert Portas, RPR, CRR
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careful consideration of all of the evidence in the case,

expert and other, including the cross examination of the

expert, you decide that the opinion is not convincing.

In other words, you are not required to accept an

expert's opinion to the exclusion of the facts and

circumstances disclosed by other evidence. Expert

opinion is subject to the same rules concerning

reliability as the testimony of any other witness, it is

given to you to assist in reaching a proper conclusion,

it is entitled to such weight as you find the expert's

qualifications in the field warrant and must be

considered by you but it is not controlling upon your

j udgment.

Now, this is a case about alleged negligence.

Negligence is the lack of ordinary care, it is a failure

to use that degree of care that a reasonably prudent

person would have used under the same circumstances.

Negligence may arise from doing an act that a reasonably

prudent person would not have done under the same

circumstances, or, on the other hand, from failing to do

an act that a reasonably prudent person would have done

under the same circumstances. Negligence requires both a

reasonably foreseecible danger of injury to another and

conduct that is unreasonable in proportion to that

danger.

Robert Portas, RPR, CRR



IFILED; NEW YORK COUNTY CLERK 07/20/2018 03; 38 PMl no. 153737/2013
NYSCEF DOC. NO. 167 RECEIVED NYSCEF: 07/20/2018

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

694

JURY CHARGE

A person is responsible -- only responsible for

the result of his or her conduct if the risk of injury is

reasonably foreseeable. The exact occurrence or exact

injury does not have to be foreseeable, but injury as a

result of negligent conduct must be not merely possible

but probable.

There is negligence if a reasonably prudent

person could foresee injury as a result of his or her

conduct and acted unreasonably in light of what could be

foreseen.

On the other hand, there is no negligence if a

reasonably prudent person could not have foreseen any

injury of his or her conduct or acted reasonably in light

of what could have been foreseen.

Also, you should know that the Vehicle & Traffic

Law establishes rules of conduct that must be obeyed by

motorists and pedestrians alike. Here the parties allege

that violations of the Vehicle & Traffic Law occurred.

Specifically the plaintiff alleges that defendant failed

to comply with Section 1141 of the Vehicle & Traffic Law.

And that provides as follows; "The driver of a vehicle

intending to turn left within an intersection or into an

alley, private road or driveway shall yield the right of

way to any vehicle approaching from the opposite

direction which is within the intersection or so close as

Robert Portas, RPR, CRR
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to constitute an immediate hazard."

695

In considering the evidence in this case you

must determine whether the plaintiff has proved that

defendant failed to comply with the statute. If you find

that the defendant violated the statute, such a violation

constitutes negligence. You cannot disregard a violation

of the statute and substitute some other standard of care

other than what was set forth in the statute.

There's a duty of each of the drivers, in

addition, to operate their automobiles with reasonable

care, taking into account the actual and potential

dangers existing from weather, road, traffic and other

conditions. Each of them was under a duty to maintain a

reasonably safe rate of speed, to have their automobile

under reasonable control, to keep a proper lookout under

the circumstances then existing, to see and be aware of

what was in view and to use reasonable care to avoid an

accident.

Section 1110 of the Vehicle & Traffic Law

provides that the driver of any vehicle shall obey the

instruction of ciny official traffic control device if

there's a collision at an intersection controlled by a

traffic signal. Section 1111(a), which deals

specifically with traffic control devices, provides,

"Traffic except pedestrians facing a steady circular

Robert Portas, RPR, CRR
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green light may proceed straight through or turn right or

left unless a sign at such place prohibits either such

turn. Such traffic, including when turning right or

left, shall yield the right of way to other traffic

lawfully within the intersection or at an adjacent

crosswalk at the time such signal is exhibited."

If you find that a driver entered the

intersection against the red light in violation of the

section, you must find that the driver was negligent.

A green light, though, is an invitation to

proceed. The driver who has a green light has the right

to assume that the light is red for cross traffic and

that other drivers will stop for the red light. However,

a driver who has a green light must still use reasonable

care under the circumstances. Thus, if the driver saw or

should have seen another vehicle at the intersection or

so near the intersection that a collision was likely to

occur, the driver was required to use reasonable care to

avoid the collision.

Vehicles turning in cross traffic: A motorist

turning in cross traffic must use care in doing so

because of the risk of accident that such a turn creates.

He or she must look out for approaching cars but need

only wait until conditions are such that he or she may

proceed safely. Other motorists must also show

Robert Portas, RPR, CRR
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consideration and use due care to not collide with a

turning car. The relative rights of the motorists depend

upon distances and speeds.

Now, an act or omission is regarded as a cause

of an injury if it was a substantial factor in bringing

about the injury, that is if it had such an effect in

producing the injury that reasonable people would regard

it as a cause of the injury. There may be more than one

cause of an injury, but to be substantial it can not be

slight or trivial. You may, however, decide that a cause

is substantial even if you assign a relatively small

percentage to it.

And in this case you must answer some questions.

The following question is; Did plaintiff, Miss Steinbok,

sustain a permanent consequential limitation of the use

of a body organ or member as a result of the accident on

August 15, 2012?

A limitation of use of a body organ or member

means that the body organ or member does not operate at

all or operates only in some limited way. It is not

necessary for you to find that there has been a total

loss of the use of the body organ or member. The

limitation of use must be consequential, which means that

it is significant, important or of consequence. A minor,

mild or slight limitation of use is not significant,

Robert Portas, RPR, CRR
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important or of consequence.
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So if you find that Elaine Steinbok sustained a

permanent limitation of use as a result of the accident

on August 15, 2012 and that limitation is consequential,

as I have defined it, you must answer yes. If you find

that there is no permanent limitation as a result of the

accident on August 15, 2012 or that the limitation is not

consequential you must answer that question no.

You also have to answer the following question:

Did Elaine Steinbok sustain a significant limitation of

use of a body function or system as a result of the

accident on August 15, 2012?

A limitation of use of a body function or system

means that the function or system does not operate at all

or operates only in some limited way. It is not

necessary for you to find that there has been a total

loss of the body function or system or that the

limitation of use is permanent. However, it must be

significant, meaning that the loss is important or

meaningful. A minor, mild or slight limitation of use is

not significant.

If you find that Miss Steinbok sustained a

limitation of use as a result of the accident on

August 15, 2012 and that the limitation is significant

you must answer that question yes. If you find, however,

Robert Portas, RPR, CRR
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that Miss Steinbok did not sustain a limitation of use as

a result of the accident on August 15, 2012, or that the

limitation is not significant, you must answer that

question no.

There will be another question you must answer:

Did Elaine Steinbok sustain a medically determined injury

or impairment of a nonpermanent nature as a result of the

accident on August 15, 2012 that prevented her from

performing substantially all of the material acts that

constitute her usual and customary daily activities for

not less than 90 days during the 180 days immediately

following the accident?

A medically determined injury is one that is

supported by testimony by a doctor. If you find that as

a result of the accident there is a medically determined

injury or impairment of a nonpermanent nature that

prevented Miss Elaine Steinbok from performing

substantially all of the material acts that constituted

her usual and customary daily activities for not less

than 90 days during the 180 days immediately following

the accident, you must answer that question yes. If you

find that as a result of the accident on August 15, 2012

that Miss Steinbok did not sustain a medically determined

injury or impairment of a nonpermanent nature that

prevented Miss Steinbok from performing substantially all
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of the material acts that contributed to -- constituted,

rather, her usual and customary daily activities for not

less than 90 days during the 180 days immediately

following the accident you must answer that question no.

Now, as to employer/employee conduct: An

employer is responsible for the act of his employee if

the act is in furtherance of the employer's business and

is within the scope of the employee's authority. An act

is within the scope of an employee's authority if it is

performed while the employee is engaged generally in the

performance of his or her assigned duties or in the act

is reasonably necessary or incidental to the employment.

The employer need not have authorized the specific act in

question.

So, among the factors you may consider in

deciding whether Park Ranger Mellado was acting within

the furtherance of New York City Parks and Recreation's

business and within the scope of his authority, you may

include whether the act of driving is one commonly done

by such an employee, the extent of departure from the

normal methods of performance and whether the specific

act was one that New York City could have reasonably

anticipated.

So if you find that David Mellado negligently

caused injury to the plaintiff while acting within the
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scope of his authority and in furtherance of New York

City Parks Department business, then New York City is

legally responsible for Park Ranger Mellado's conduct.

If you find that both the defendant City of

New York and David Mellado and the Defendant Alar Hacking

Corp., Rahimi Zafari are at fault, you must decide what

part of the total fault each one bears. In making that

decision you will weigh the degree of the fault of each

defendant.

So once you have considered all the facts and

circumstances, you will decide what is a fair share of

the fault for each defendant for causing the accident.

In your verdict you will state the percentage of fault

for each defendant. And the total must add up to

100 percent.

Now damages; My charge to you on the law of

damages must not be taken as a suggestion that you should

find for the plaintiff. It is for you to decide on the

evidence presented and the rules of law that I've given

you whether the plaintiff is entitled to recover from the

defendants. If you decide that the plaintiff is not

entitled to recover from the defendants you need not

consider damages. Only if you decide that the, plaintiff

is entitled to recover will you consider the measure of

damages.
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If you find that the plaintiff is entitled to

recover you must render a verdict in a sum of money that

will justly and fairly compensate the plaintiff for all

the losses resulting from the injuries and disability she

sustained.

Now, during the attorneys' closing remarks

Mr. Caspi suggested a specific dollar amount he believes

to be an appropriate compensation for specific elements

of Miss Steinbok's damages. An attorney is permitted to

make suggestions as to the amount that should be awarded,

but those suggestions are argument only, not evidence,

and should not be considered by you as evidence of the

plaintiff's damages. The determination of damages is

solely for you to decide.

If you find that the defendants are liable, the

plaintiff is entitled to recover a sum of money which

will fairly and justly compensate her for injury,

disability, conscious pain and suffering to date caused

by the defendants. And in determining the amount, if

any, to be awarded, you may take into consideration the

affect the plaintiff's injuries have had on her ability

to enjoy life. Loss of enjoyment of life involves the

loss of the ability to perform daily tasks, to

participate in activities which were once a part of the

person's life before the injury and to experience the
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pleasures of life. However, a person suffers that loss

only if they're aware at some level of the loss that they

have suffered.

So if you find that the plaintiff, as a result

of her injuries, suffered some loss of the ability to

enjoy life, you may take that into consideration in

determining the amount to be awarded for pain and

suffering.

You should know that if your verdict is in favor

of the plaintiff, the plaintiff will not be required to

pay income taxes on the award and you must not add or

subtract to the award any amount on account of income

taxes.

For the future, with respect to any of the

plaintiff's injuries or disabilities, the plaintiff is

entitled to recover for future pain, suffering and

disability and the loss of the ability to enjoy life. In

this regard you should take into consideration the period

of time that the injuries or disabilities are expected to

continue. If you find that the injuries or disabilities

are permanent, you should take into consideration the

period of time that plaintiff can be expected to live.

In accordance with statistical life expectancy tables

plaintiff has a life expectancy of 47.6 years. Such a

table, however, provides nothing more than a statistical
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average, it neither guaranties that the plaintiff will

live an additional 47.6 years nor does it mean that she

will not live for a longer period. The life expectancy

figure I've given you is not binding upon you but may be

considered by you together with your own experience and

the evidence you have heard concerning the condition of

Miss Steinbok's health, her habits, employment and

activities in deciding what the present life expectancy

is for Miss Steinbok.

The plaintiff is entitled to recover the amount

of reasonable expenditures for medical services and

medicines, including physicians, doctors' charges,

nursing charges, hospital expenses, diagnostic expenses.

X-ray charges. Thus, you will include in your verdict

the amount that you find from the evidence to be the fair

and reasonable amount of the medical expenses necessarily

incurred as a result of Miss Steinbok's injuries.

Now, as to lost wages, you should know that the

parties stipulated that at the time of the accident

Miss Steinbok's salary was $80,000 and she missed nine

months of work. Miss Steinbok is entitled to be

reimbursed for any earnings lost as a result of her

injuries caused by the defendant's negligence from the

time of the accident until today.

Moreover, if you find that as a result of those
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injuries that Miss Steinbok has suffered a reduction in

her capacity to earn money in the future, then

Miss Steinbok is also entitled to be reimbursed for loss

of future earnings.

Any award you make for lost earnings to date

must not be speculative, it will be counted from the

number of days that the parties stipulated to in case you

find that she would have earned that money had she not

been disabled.

Any future award, any award you make for

reduction for Miss Steinbok's earning capacity in the

future should be determined on the basis of her earnings

before the accident on the condition of Miss Steinbok's

health., her prospects for advancement and the

probabilities with respect to future earnings before the

accident, to the extent to which you find those prospects

or probabilities have been reduced by the injuries, the

length of time that you find that Miss Steinbok would

reasonably be expected to work had she not been injured

and the nature and hazards of her employment and any

other circumstances which could have an effect on her

future earning capacity.

Miss Steinbok is now 39 years of age and has a

life expectancy of 47.6 more years. Again, the tables

are nothing more than statistical averages and they
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neither assure such a lifespan nor do they assure you

that the lifespan, it may be greater. These figures,

again, are not binding on you, you base it on the

evidence that you have heard.

If you find that Miss Steinbok is entitled to an

award for reduction in earning capacity in the future,

you will fix the dollar amount of the award of such

reduction over the entire period that you feel she would

suffer such a reduction and state that amount in your

verdict.

In your verdict you will state separately the

amount of lost earnings to date. And if you make an

award for future earnings you will state in the verdict

the amount awarded and the amount of years which the

award is intended to provide compensation. Do not state

an amount per year but only a total.

If anyone of you has a question to ask of the

Court you will write it on a piece of paper, the court

officer will deliver the question to me. For legal

reasons I must decide whether and how the question may be

asked and what procedure to follow.

Again, this case will be decided on the basis of

answers that you give to certain written questions that

will be submitted to you. Each of the questions calls

for a yes or no answer or some percentage.
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While it is important that the views of all of

you be considered, five of the six of you must agree on

the answer to any question. The same five persons need

not agree on all of the answers. When five of you have

agreed on the answer, the foreperson of the jury will

write the answer in the space provided for each. And, in

the event you disagree, you will sign in the appropriate

place. Each question will be followed by an instruction

as to how you will proceed based upon your answer to that

question.

If you disagree with an answer that five jurors

have agreed upon, you should not stop deliberating. You

have to deliberate and vote on the rest of the questions

that need to be answered. In other words, you continue

your participation.

When you have answered all the questions that

require answering you report it to the Court,

Now I've outlined for you the rules of law that

apply to this case and the processes by which you weigh

the evidence and decide the facts. In a few moments you

will retire to the jury room for your deliberations. The

one thing I wanted you to know, and it will be evident

from the questions, is that there's already been a ruling

in this case as to that Miss Steinbok as a passenger was

not negligent. That is a ruling and that's the law of

Robert Portas, RPR, CRR



[FILED; NEW YORK COUNTY CLERK 07/20/2018 03:38 PMl no. 153737/2013
NYSCEF DOC. NO. 167 RECEIVED NYSCEF: 07/20/2018

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

708

JURY CHARGE

the case. So all of the questions are dealing with the

things that I've posed to you, and you answer them

accordingly.

Traditionally Number 1 -- Juror No. 1 acts as

the foreperson. So that's Miss Prye. In order that your

deliberations proceed in an orderly fashion you must have

a foreperson, but, of course, his or her vote is entitled

to no greater weight than any other juror.

Your function as a whole is to reach a fair

decision based on the law and the evidence. And that's

an important function. When you are in the jury room

listen to each other, discuss the evidence and the issues

in the case amongst yourselves. It is the duty of each

of you to consult with each other and to deliberate with

a view toward reaching an agreement. And you should do

so, as long as you can do so without violating your

individual judgment and your conscience. While you

should not surrender conscientious convictions of what

the truth is and what the weight and effect of the

evidence, and while each of you must decide the case for

yourselves and not nearly consent to the decision of the

others, you should examine the issues and the evidence

before you with candor, with frankness, with respect, and

remember, have a good regard for the opinions of each

other.

Robert Portas, RPR, CRR



[FILED; NEW YORK COUNTY CLERK 07/20/2018 03:38 PM| no. 153737/2013
NYSCEF DOC. NO. 167 RECEIVED NYSCEF: 07/20/2018

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

709

JURY CHARGE

Remember while you deliberate that this dispute

between the parties is for them very, very, very

important. They and the Court rely upon you to give a

full and conscientious deliberation and consideration to

the issues and the evidence. By doing so you carry out

to the fullest your oaths as jurors to truly try the

issues of this case and to reach a fair verdict. And I

know you will do a great job.

Now, the last thing before you go, our alternate

jurors: As I told you before, your services are required

as a safeguard against the possibility that one of the

regular jurors might be unable to complete his or her

service. This has only occurred once so far, but if this

happens again and we are not able to finish we will need

you and we will start deliberations fresh with you as

alternates included.

So at this point we're going to direct our

alternates to another room while the six jurors

deliberate. The same rules apply to you now as they did

before: Most importantly, don't discuss the case with

anyone- And no research on the internet of any kind. I

will keep you posted as developments occur and I thank

you BO much for your attention, your time and your

patience. Okay?

COURT OFFICER: All rise as the jury exits.
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