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THE COURT: Good éfternoon.

Before the Court are two post-verdict motions. We
have both. On behalf of Jenkine Brothers; there is a
post-verdict motion for judgﬁent,’not@ithstanding.the
verdict, raising a'nhmber of‘rssues On the other 51de, we
have the plalntlff w1th a motion for addltur

On the table are hard copies of various papers
presented on this round of'post—verdiot motion practice:
Everything has been E-Filed.' I leave it to respective
counsel to make sure your respeotiVe papers are in order for‘
purposes of appellate review; ‘

I want to emphasize at this time that I'm not
going to go through every single argument. Your papers,
respectively and respectfﬁlly,'speak for themselves. I have
made it very clear from the idoept;onnof this triel -- from
the "inception of.jury seleetion that I_have preserved each
party's rights with.respect.to'ohjections, exceptions. From
my point of.view, there was no waiver of.any of those
objections or exceptioné;jsoiwe doh't need to reiterate all
of them.

To the extent:that?I-have received a stipulation
on a partlcular pornt, the partles can debate the scope and
breadth of that stipulatlon. But puttlng that issue aside,
I believe there were discﬁse;ons in the papers concerning

use of interrogatories, so we understand what we're talking
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about, wg'll get there, but-that’s ghe only area thefe can
be a debate abolt waiver. From my point of Qiew, all rights
are fully preserQed fof all parties.

Fair enaugh?‘

MR. KRAMER:. Fair gnéugh.

MR. FEGAN: Yes, Judgs.

THE COURf: The;e are ﬁo-particulér‘issues that
are of greater impoftahée; they are all important, but I may
take certain issﬁeé out of turn, even.though they were put
in yéur respective.briefs-or ﬁemoranda in a certain order,
just to-get rid of that igsué 6r:address it earlier because
I perceive it to be an easiei:type ofliséue_that wi;i not
necessarily lend itself to exténsive colloquy.

That séid, to'qUickiy summarize Jenkins Brothers'
position —-- heréiﬁafte; we wiil refer .to the defend;nt as
3enkins and we Qill refer'tO'the:decédent,‘Thomas McGlynn,
as the plaintiff on this recbrd -— Jenkins contends that it
should be awarded a JNOV becausé:

| | Dr. Moline's causation opinion was invalid based
on Dummitt and Juni.

Her opinion was based on facts not in evidence.

' Jenkins did notlbear any-responsibility for
thermal insulation applieq by bthers.»

And ship owners' aﬁd Brady Marine's failure to

follow workplace safety was an intervening cause and broke
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the chain to impose liabilify oﬁ Jenkins.:

Against that backdrop, Jenkins argues that it

recklessness because:
It was error to exclude evidence of the Scotland
defense.

There were erroneous rulings regarding the

quashing of trial eubpeenas ehd preelusioﬁ‘oﬁ settled ] ;
parties' interrogatories affecting Jenkins' apportionment
rights,

GOL 15-108 requires;seftled parties to be on the

verdict sheet even in the absence of a jury finding

It was error.to.chefge recklessness and the-
findirg of.recklessnese was~égainst the weight of the
evidence,. |

Finally, assumihg we get through’all these issues,
Jenkins afgues that thetverdict was ﬁair and reasonable.

In opposition, plaintiff ergues that Jenkins
failed te meet its burden‘wiph competent evidence that
plaintiffvwas, iﬁ fact,-expoeed to asbestos during the years
he worked in Scotland's. navy, yards Notably, to-arguably
support a factual bas1s for the percelved Scotland defense,

in the face of plaintiff's uncontroverted denial of asbestos

exposure over there, Jenkins counters this testimony solely
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EA‘./ 1 with literétgre and unfounded assumptiqps and hypotheticals
;- 2 posed to an industrial hygienist,.who'testified during the
% 3 course of the trigl; the iiterature, some of which were
i ' 4 anecdotal in nature. )
5 . . ?laintiff was.competent fo identify asbestés in
6" packing,lgaskets and thérhal:insulati;ﬁ tHrouéhout his
7 careef-as a welder/burnef in the United States during his
8 various employments {(even if he did not know about the
9; hazards of asbestos).
10. i _”Plaintiff argﬁeg that the-Coﬁrt correctly ruled in
11 quashing the settled deféndants' trial subpoenas and in only
12 : allowing interrogatories verified by witnesses with pe:sonai
(.j 13 |- knowledgé.
14 .': And becauée Jenkins” experts'aefinitively opined
15 | that plaintiff's exposure to:gaskets énd packing did not
16 contribute to mesothelio@a, Jenkins could not use Dr.
17: Moline's,pausation testimony to support its Article 16
181 . burden.
19 . . Plaintiff goes on to argue in opposition that the
20 jury.verdicé on liability, apportionmenf and recklesshess
21 should be sustained becau;e:\
22 | " "Df. Moline's Causa#ion teétimony is supported by
23 record evidence and comports.with'New York law.
24 . Her testimony was supported b& plaintiff's
25 'testimoniél ev;denée. .
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T (.’, 1 ' Tﬁé evidenceiéﬁbports ;hé jury verdiét that
| 2 -Jénkins failed to warn ab;ut the hazards of thermal
g 3 -insulation on its valves. 
; 4 1 . Aﬁd thét thé‘Coﬁrt co;feetly rﬁled; denying
:‘ 5 Jenkins a Qirected verdict vis—a-vié the respective
6 empioyers' failure to foiiow'maﬂdated work safety rules and
7 which was not an iﬁtervénihg cause-ﬁreaking the chain as fo
8 Jenkins' liability. | ,~
S ‘ 4 . The Court propérly allowea blaintiff's testimoﬁy
10 | as to his personal'knowléagefabout,the asbestos—contaihing.
11 ‘products in jenkins' val?es{'while exclﬁding testimony
12 resting on hearsay (otherwise not consented to between
(-/ 13 ' cdunsel) during the'cod¥sé of tﬂié trial.
14 I think T fagrl§ summarized the respective
15 positions here. |
16 S .I’m saviné adaitur:for'iastQ
17 1. Let's take some of the éasier issues;
18 Against this summarized backdrop: The Scotland
19 defense. Did I fairly‘or;inaccufately_éummarizé what you
20 had on thié recora to oppése:Mr.AﬁcGlynn's uncontroverted
: 21 testimon& about the nature and scope of.his work?
: 22 L MR. FEGAN:‘ Well, what 1 would add briefly to
23 that, Judge; is the issue of'Mr. McGlynn‘s medical records
: (_/ 24 that we had relied'on,Ai think, if you remember, statements
25 that indicated the length;offhis time yo;king in shipyards
| - '
: 7 of 40 .
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(~/ : 1 .and that it was about 10 years longer than, give of take,
2 longer than what he_described working in shipyards.in
3 America. 'So that was part,.I think, of our circumstantial
4 ‘evidence that, if we had been able to show the jury, .would
5 have gone towards that Scotland defense, so to speak
6 But other than~what your Honor recited, I think
7 that's all I would add to it.
8 ' THE CCURT: Just so that we're clear on this E
9 record, because you know it getfer than me -- when I say ( !
lb "this fecord,"'I am not neceesafily limiting the record to ]
11 ~the'trial record and at times_mean the historic record -- ;
12 . outside of guestioning Mr. McGlynn during his depositicn, |
(-/ 13 there were no amplification of pleadings to advance tnis
14 particular defense; and there-were no motions fcr discovery
154 or to compel dlscovery on thlS 1ssue As I understand it,
16 from my perspective, and I use the term colloqulally, the
17 | 'Scotland defense was_flrsc raised durlng our ve;y f;rst
18 | ‘ pretrial conference, as ‘we were.selecting'the jury, and you
19 and other co—defendants at theltime were advancing it or
20 attempting to adﬁance it, ané I was responding to a pretrial
21 in limine moticn precluding the Scotland defense. .
22 Am I correct on uhat point?
. 23 |- . MR. FEGAN: Yes:. .
| 24 THE COURT: Okay. |
25 MR. FEGAN: The only uhing.I would. add on that,
_ 8 of 40 |
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(_j 1 juét in tefmé of discovery mdtions, et cetera, I don't know
2 that that really would_havg been in Mr. McGlynn's power to
3 give ué, invterms of what' we didn't qo to get that kind of
4 information from him. I don't know =~-
5 THE COURT: Well ~-
6 MR. FEGAN: It isn't like he was & Con Ed that we
7 ;ould have pulled.recorés from. . .
8 The other:thing I was saying, you know, it's —- 1
9 don't know how much this.is actually worth at this point --
10 we were in the case forlJénkins maybe six months before the
11 case went to trial, so,.I'meén, I‘m.not -- that's not
12 dispositive, of course, but I just want.to make sure that we
(./ 13 don't leave'%n impfession'th?t we were sitting on this f&r,
14 you know, a yéar énd_a-half 5r something. It was a
15 fast-moving case. |
16 | THE COURT: I uﬁdersta;id. -
1% But there are all kinds of discovery one could
18 attempt to seek, qo—worker-infofmapion, or doing a search of
19 who may have been.working,inIScotlana, trying'to trace
20 people from that time who afe in America.
21 Again, I{m not. faulting Jenkins. I'm putting it
. 22 in perspeétivé on this ;eébra. |
? 23 With the exception of ceftain references to
; Q,) 24. medical records that you remind me of, there was no other.
! ‘ 25 competent evidence that céntéovertéd‘Mr.'McGiynn's testimony
! . .
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"as to the descriptfon of the nature of his work in Scotland,

working as a burner -- mj word -- oh the skeleton of the
ships prior to thefr beihg fitted with insulation as
finished ships in that conte&t; |

-And, again, the literature'is what it is. Some of
it, I.recal;, is anecdotal,je.g;, discussing interviews of
workers.

We're not questlonlng that that may have been the
asbestos capital in the UK but for purposes of this record,
I want to make very cléar, from my point of view, that that
basis to. set aside the Verdict as to ‘perceived error in not
advancing that particular defense is:denied{

| Another‘easier issue is -- it ﬁay be something for
Mr. Dinunzio to respond to e— is my ruling on the quashing
of'the subpoenas and my selective admission to various
interrogatories.

-And you devoted;a great deal -0of ink on that’
subject in. your brief. | : . .

Agaln; it is your'contentlon that my. ruling had
affected your ablllty to be ‘able to advance a meaningful
Artlcle 16 apportlonment defense‘ln that regard.

So that I'm clear, Mr. Dinunzio, I believe that
the bulk of my rulings inzquashihg the trial subpoenas
focused-on_the iﬁproper service of process; that most_of

these companies that you soudht to compel the production of

10 of 40 |
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; (.) 1 a corporate representative or someoné with personal
-2 knowledge to epeak on whatezer eubject you wanted from that
3 'company of those settled defendants were out31de of New York
4 and, therefore, I belleve, I ruled that the manner of
5 service of the subpqena was improper and, tﬁerefore, this
6 Court didn't rea;ly'have any jurisdiction to compel their
7 production.
8 Am T correct on thet; sir?
9 MR.. DINUNZIO: I would add one thing to that.
10 ' That certainly was<eﬁe of the bases for'your
11 ruling.  The other one was'-= |
12 THE COURT: I'll get there.
_ (./ 13 And the. other ba51s, because we were left with, I
% 14 think, nine companles, was whether =- and if I'm mlstaken
! 15 don't hold me to. it -- was the manner. of service. on the
; 16 registered agent. And,.again, it was the tlm;ng of the
. 17 manner .of service of the reg}stered agent.
% 18 ‘Again, ‘that supports_my'ruling'procedﬁrally on
! 19 that score.
% 20 Am I cerrect:on;that, sir?
! 21 ‘MR. DINUNZIO: Yeah. I thought the issue was
? 22 service upon the attorneye. |
| 23 THE- COURT: That was one issue. But there was a
24 separate issue, my recoilection, not from the papers, was
25 that there was an attempt to serve the Secretary of State.
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(-/ 1 "-. = Do you recall-fhat, M?.ukramer?
2 : MR. KRAMER: Yes..
3 We mentioned thlS 1n our papers as well, an issue
4 ~. with- the feglstered agent for service of process and whether
'5 or not that was approprlate.‘ And our argument was, as
6 " theirs at the time was; that it was not.
7 - ' THE COURT: Tt was not-at. the time.
8 . And then you hang your hat, colloquially, on the
S ~ notion that I perceived'—— that I may have committed
10 - reversible error in forecioeing the -- in quaehing the
11 subpoenas on public policy concerne; And Jenkins guoted me
12 in their papers as doiné that beca#se, I guess, my reaction
‘-/ 13 was this is the first‘time I've ever had that issue.
-14 : There's alwaye'a concern, at leaet I thought -about
15 it at the time, you knew;ﬁthat maybe I may be mistaken. But
16 in havihg time'te reflecf; I feel_a.little mefe ¢confident
17 about the notion that -- and I speak for all participan;s in
i8 NfCAL -- thaﬁ, i1f you were a settled defendaﬁt, would you
19 waﬁt to be hauled intovceurplto,teet;fy at later trials,
20 which could arguably chill your ability to make meaningful
: 21 settlements, which is semething thié Court has the
i 22 - discretion Ee.think aboﬁt; - The question in my mind at the
23 eime was whether this ié a legally cegnitive basis to qqash
£~/ 24 a subpoena, separate from the procedural bases for quashing
!‘ 25 the sﬁbpoena. And that's:why I may have said this was new
12 of 40 |
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Q./ 1 ground for me. And I'm nottsﬁre there was ahy case law to
i 2 support that particular notion.
! : . .
: 30 ' Do you wan; to reepond to that? Do you need to
I | 4 : respond to that? | | ' -
5 ; Mh. DINUNZIO: I guess I would.add that we
6 artlculated on the record why we thought the service of the
7 subpcena was proper, both'thrbugh rhe attorneys of.record,
8 { - as well as through the regispered.agehte, through CPLR and
9 the relevant provisions of the Business Corperatioh Law.
10 : * THE COURT: Do you need to add anyt‘hiné to that?
11 MR. KRAMER: I don't beiieve_so, your Honor.
12 _ : THE COURT: éo anorher easier issue is Jenkins'
(-/. 13 -contentlon that I erred-ln not allow1ng it to llSt ali the
14 settleq defendants on the VerQ1cr sheet,_even in the absence
15 ef any evidence for a jhry to assign an equitable ehare of
16 fault to that particular sefEled defendént. | |
171 - * And there was a debate between yourself and
18 plaintiff's counsel on hoh one interprefe GOL-15-108 and
. 19 Article'lG in the conteXt ofiavoiding dduble'recovery and
20 the vatrious cases rhat addreés the interplay of these two
21 statutes.. And it was your view that even in the ehsence of
g 22 . meeting an Article 16 burdeni‘the mere fact that plaintiff
g' 23 settled with a defendant somehow suggests implied liability,
g ‘-/ 24 . which puts the company on’ the Verdict sheet for'purpeses.of
i 25 the jury assigning'a'percentége of. 'fault.

13 of 40
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E (‘/ 1 . . Am I correct in unﬁerstanding your. argument on
Z 2 this? |
-! 3 - a MR. DINUNZIO: Essentlally, yes.
5 4 . ) We think that both the statutory framework of GOL
% 5 15-108 and Article 16, as.well as the Blgelow case, - which we
] 6 cite in our papers -- - '
7 _ THE COURT: And how do you expect the jury, in the
8 absence of any fault eyidenqg, to assign a percentage of
9: fault -in that context?
10. ) MR. DINUNZIO:. 8o i‘guess I was getting to that.
11 In terms of the Bigeloﬁ case, it explains what you
12 ‘need in order to'put the.issue before the-jary, which is
Q./ 13 identification of the settliﬁg tortfeasor's product and some
14 proof of the plaidtiff{s axposure to that product.
15 .- THE COURT: Do.yop need to respond?
16 S MR. KRAMER: I'll fespond insofar asg, Judge, in
17 'the Bigelow case, what thé Court statés -- what Justicé
' 18 _ Freedman states is, over and-over again, Celotex, thch is
5 19 the defendant there, had the burden of establishing the
| 20 liability of the settled defepdahts. And part'and parcel of
; 21 'that.is the burden that:the plaigtiffs themselves have to
22 advance, which is showiqgé——?ID'ing a product, showing
23 ] exposure, showing causation,éshowing negl%gencaz All the
k./ 24 same alements would hava to be met. It's not as simple as
25 naming a party and showing the possibility of the exposure.

14 of 40.



FILED: NEW YORK COUNTY CLERK 01/13/2018 01:36 AM
NYSCEF DOC. NO. 937

INDEX NO. 190219/2016
RECEIVED NYSCEF: 01/13/2018

 [FILED: NEW YORK COUNTY CLERK 1271572017 03.10 oH

; NYSCEF DOC. NO. 925 ’

]
i .

i ' Proceedings '

T T T T
RECEIVED NYSCEF: 12/15/2017

14

; ‘.,} 1 This leéal concepé is echoed throuéhout the caée
: 2 law on;the subjecti most noﬁably in the Whélen case, which
3 defendant cites to advance their oﬁn argument.
"4 | The.Couft in Whalen acknowledges the fact thaf, in
S order:to meet one of the prongs of the GOL, ybu either héve
6 to prove a party's share gf the fault, and if that;s not
7 done, but there is an fosetfbased on settlemeqts('then
8 there's an offset based the;éq But it has to be oné-dr'the
9 other. There_has.to be a.ghowing of faultl It's inherent
10 in the statute. : |
11 THE COURT: Okay. .Well, I pu£ the issue out
12 there. . |
(./i 13 A basis'to set-asiéé the:verdict grounded on your
14 interpretation ofIGOL 15—108:is dehied._
15 I need tg'go back to the inteérogatories.
"~ 16 ' The?e was a greét deal of bgck:and forth on this
17 record c9ncgrnin§ Qhat.may have beén a stipulation between
; 18 the parties to allow certain'interrogatory answers to be
} C 19 read fq the jury on behalf of various entities or’
20 tortfeasors so as to get‘thoéé ehﬁifies on'tﬁe verdict
. 21 shéet. | |
| 22 EQidently, pléintiff wéé concerned that they were
i- 23 addressing a limited number of interrogatories that
% (_/ 24 apparently expanded in £he wee houfs of:that morning and
% 25 they took iésue wiﬁh that. And I think I basically .ruled
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| (,/ l: against thg plaintiffsiin;saying "No. - No foul. No real
2. . surpriseftheré. ~You havezthé abiiityftg.preéent to this
3 jury an& énd all interrqgﬁtories that meet certain
4 evidentiary criteria.” | |
5 = T know theré.wés a discussion' of certain cofe
6 . answers. to certain questions;'identification_of the pfoduct,
7‘ that it.contained aSbeétbs. .I don't want‘to belabbr.that,
8 point.
g9 | - And I believé:we alSO»discuséed how the use of
10V ) interrégatoriés made sensé.in liéht of the current .CMO-and I
llj - believe that the stay had been lifted or vacated at the
12 time -- was it vacated.at.thé time?
U 13 _-MR. DINU‘NZIO_: E_Jit.was not- ——
14 | - ' MR. KRAMER: The Appellate Division, I believe,
15 | . ruled duriné the course of- trial that the new CMO could go
16 forward, but we were bogndjby the prior CMO at ﬁhe timé;
17. " MR. DINUNZIO: AIt was actually about a month after
18. _ the trial. I'believe'thefstéy was vacated by the First
19 Departﬁen? on or about Septembér'i9£h.-
; 20° ‘MR. KRAMER: -That might be Erue.
% 21 ' THE COURT: Then I wasn't sure.
22 | MR. KRAMER{- My:main point being:we'were'bound by
23 the first CMO. | |
(_/ 24 . THE COURT:. Féir enough.
i 25 . MR. DINUNZIO: I think you did allude to it, your
| . .
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‘;/ 1. Honqr,.ia.fairness.
2: L THE COURT: ;Thaf all being said} my focus was that
3 I had no ‘quarrel with -the 1nterrogator1es being read to the
4 jury, prov1ded that. the verification establlshed that the
5 person Who~provided the answers did'so based on pérsonal
6. knowledge, as opposed to- en 1nformatlon ‘and belief, because
; 7. - then it doesn't qulte have the gravitas that I belleve is
‘ 8 appropriate under our rgles of evidence.
9 | It's your position that I erred in insisting that
10. we only.read'interrogaﬁefies:from individﬁale witﬁ personal
11 knowledge, am I co;recé?‘ |
12- - MR, DINUNZIO: I tbink that's not necessarily what
‘n/’ 13 we're clalmlng was the’ e?ror. |
14~ ' o THE COURT: Then what was the error?
15 " MR. DINUNZIO: Tell, it was both precluding the
16 admission of the interrogatories ane quashing the subpoenas,.
17 so we had no‘opportﬁnity'to have-a witness come in with
18 personal knowledge .to cure any defect”ln the verification.
19 - ' THE COURT: Okay; okay
20 vMR. DINUNZIO: I mean, I think, on the record
21 there may have been some colloquy that we may have d;sagreed
22 with some of their veriﬁieations,.bet-den't disagree-w;th
23 the genefal'coursen
(./ 24. THE COURT: Anythiag te add on that?
25 * MR. KRAMER: ﬁo; your Honor.'
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! (.) 1 THE COURT¥ So let's move-on thg se?aréte issue of
2 whethér theré was an interveninglcguse or a break in the
3 chain by virtue of the various ship’gwnérs and Brady Marine
4 ﬁot complying with certain-mandgtbry work-safety protocols
5. and their féilure to do so s%meﬁow aBsolves Jenkins Brothers
6 of liability. -
7 Thét is a core éection.in:your pabérs.and suffice
_8 it to say f didn't quité grasp the concept. I mean, I
9 understood what you wrote, but in ;ﬁe face of well-settled
10 law that a manufacturer has non—delégable duty to warn. and
11 cénnot simpl? impose thﬁt ob;igatién on others, plus other'
12 evidentiary factors that'don}t quite supportithe notion of
(./ 13 an intervening.cauée Qh t%is'recbra,,because I don't quite
14 grasp my understanding 6f:whét an intervening.cause really
15 is and why-this should poﬁstitutg_that from, your point of
16' view. .
17 MR.‘FEGAN: I think, Judge, aside from what we
18 have in our papers, the facts in this case, as opposed to
19~ the vast majo;ity of thé-éasés I havefseen,‘involve exposure
20 thatvéxclusivély starts 56 late‘in.ﬁhe game, not before and
21 after OSHA, not right on £he'cusp of.OSHA, but really in Ehe
22: mid 70s, where this‘areé Qasisq régqlated ana‘had been for
E 23 sé&efal years, that that makés it a little bit different
(~/ 24 than what ifve seen in tﬂe past.in fe;ms of what employers
?- 25 and site owners are reqﬁiied t§ do..
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§ -Qij 1 . We had —= everyone w1ll recall this -- the issue
-2 about the asbestos contént or sdpposed asbestos content
3 alleged asbestos content; One avenue of the thermal
4 insulation} given the years, the plaintiff's
5 : characterization.of his basis of:knowiedge, that these
6 materials had asbestos to begin with was nnder question by
7 us. And what we felt and feel ie that,,given those years
8 and the.extensive~regulation of this typezof matetial and
9 activity, in particular the activity; not just the material,
10 in the workplace, that any breaoh'of that, and especially
11 the complete and total breach'ot'it described by
12 Mr. MoGlynn, not just the_breachiby the site owner, but by
(./ 13 his own employer dufing the entirety, not- for one day or a -
14 week, but the absolute entirety of the total exposure, Was
15 . Sso fat_that ituwould break causation. That was our
16 argument.
17 . It really has .to6 do Qith the specifics of what was
18 being alleged in this particular; case and particularly when,
19 what the PELs were, and what theee people had an affirmative
20 duty to do. I'm not talking about us 1mp051ng a ‘duty on'
21 someone else. I'm not talking about our duty, whether our
i : 22 duty was breached or not.- I'm talking about_somebody else's
; 23 breach and the gtavity of it, given the facts of the case.
? _(~/ 24 That was what was behind our ardument.
25 | : . MR. KRAMER: My reeponse, Judge, is T didn't
; 19 of 40
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(;/ :1; understgnd the argument F?en, I'm not sure I understand it
2 now. : |
3 o : . THE COURT: ' Then I:'m not alone.
4. MR. KRAMER: The hpn—delegabie dut§ to warn is the
5 same négligence that Jenkins-is seeking to hang Brady Marine
6 . and others on the hogk by. ’
T - THE COURT: But: they did hang Qﬁ them; the§ were
8 on the verdict sheet. ' .
9 MR. KRAMER: True.
10 o THE COURT{ And the jury awgrded a percentage of
11 fault to the various shipiéwnérs and Brady Marine. |
12 . MR. KRAMER: Based on the evidence, correcfly s0.
(-/ f. 13 . . And I think we ha?é to look at -the evidence. The
14 evidenpé in this case was that; at leasf‘until 1975, Jenkins
15 was sellingland instructing others to use |
16 asbestés—containing matefiéls‘on their leVes.- There was
17 :the whoie issue of the éale 6f asbestos érom Johns Manvillg
18 .into tﬁe late 70s. There-was morg_#han enough for the jury
19 to see that asbestos was being used on these components.
; 20 ' . The. issue theﬂ éecemesiwere they warning? 1In
|
! 21 spite of all the knowledge, where did they break? Did
| 22; something else come out tﬁat.wangO,unféreseeable or
% 23 extraordinary, as the law_yould require, .to breék the chain.
; (./, 24 . - Thaﬁ didjnot'hgppeg here and I ‘think that's
% 25 demonstrated over and over in cases involving the navy,
: . .
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; (_J 1 hotably Justice Madden’s.decisiOn in Durmitt, -which was then
g'. 2 upheld, where the_navy*didn*t'appear on the verdict sleet,
3 even though they were in'a position to warn as well. As
4 Justice Madden said, as I said'a feW‘seconds ago, you can't
5 hold the navy on'the same tﬁeor§'of_negligence and then
6 claim that that theory somehpw breaks the chain hetween the
7 defendant and the plsintiff. | |
8 So I'think'the'law is clear in New York, I think
9 the fects are clear here as well that there was no
10 1nterven1ng cause that would‘get Jenkins off the hook
11_ MR. FEGAN: The only thing I would respond to
12 that, with respect to the navy and Dummitt, I think,the
(-/ 13 - issue about them not being on the verdict sheet -
14 THE COURT: Wasjbecause of immunity.
15 MR. FEGAN: Yes; it.was-a different situation.
le THE COURT; It Was an anaiogy, not a close fit
17 here.: o
! 18 Fair enough. ' Thank. you.
19 So the basis to set aside the verdict on that
: 20. theory is denied.
E 21 The'next'area that I'd like to explore or-rule on
% I22. is whether I erred in not allow1hg Jenklns to adopt Dr.
j 23 Moline's causation testrmony in support of 1ts Artlcle 16
g (-/ 24 - burden to put on the verdict sheet ether gasket and packlng
% 25 companies. s
i
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Q_/ 1 Aﬁd this is soﬁething;that Mr..Dinunzio qrgued
i 2 during the course of the ‘trial, arguably finding support in
§  3 the Gibson Dunn holding, to have allowed Jenkins to be able
! 4i : to take Df. Moline's tééfimoﬁy, for that mgtter any other
% 5 ihformation in the recdfd, éhap;efland verse,-to.support its
B 6 Article 16 burden. | '
7 ) _ .And Jenkins'tbok issue wiﬁh‘my ruling'on tﬁis'
8 recorq that I found that‘thefe wés no 5asis for an
9 .alternative theory of iiability'on this_Fecord when, in
10 Jenkins' affi;mativé, ité?pulmonology'expeft épinéd
11 categorically and unequivécally tﬂat Mr. McGlynn's exposure
- 12 to gaskets and packing.thfoﬁghou? his entire céreer did not
Q-J " 13 contribute td'hié mesothelioma, a&dressing the issue
14 qualitatively,.quantitative;y and'with certaigty;
15 i And it was my position that, if you want to
16: advénce that partigular pésition-inTthg affi;mative, that
17 one could not poésibly adépt,ano£ﬁe? witness for its Arﬁicle
18 16 burden on that score. |
i 19 -:' ' Did I at least agcﬁratélynstate that position?
é- 20 MR. DINUNZIO: Yes, your Honor.
E 21 MR. FEQAN:' Yes. _
| 22 : THE_COURT: Okéy. ‘This is~separaté from when one
é 23 A can adopt an expert -- another side's expert, in general,
| (./ 24 . for its burden. Again, that is not” to say tﬁat one can't
g .25 utilize all evidence of fecotd géné?ally. Bﬁtfin this
22 of 40J» . _
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i (~/ 1 particular 1nstance, I found that it Qas just a glaring
i
f 2. 1ncon31stency of p031tlon to be able to do so and that the
| 3 Gibson Donn case didn’t'invoive that type of a scenario that
4‘ took placé'heré;: The Gibson?Dunn.case'involvéd the right of |
5 one party to be able to take;aoother party's admission on
6 the issue of traverse and‘sa& ;I'm going to rely on that
7 .evidence_to support mylpdéitioh( you know, in that
8  particular case." The'fact pattern toére is certaiﬁly not
9 the fact pattern here.
10 ' . : Argﬁably, if yoh h;d advancod a chrysotile.defense
119 in terms of potency, it.would not have .been inconceivable to
12 . say "Well, I belleve my prodoct was not as potent as some of
(n/ 13_ the other products, but if you find that my product was as
14 - potent as some of the othér prodﬁctc in causing disease,
15 then perforce look at the other companics who made a similar
16 t&pe product in-contriboting;tolthat ploihtiff's disease.”
17 That is not what.took place duting.this trial.
18 . _ Is there anything you thinﬁ_you need to add to
i 19 that? Although, again, yourfexceptioh is.noted for the
? 20 record aoq fully preserved. '
i 21; MR. FEGAN: Maybe I juot miounderstood part of it,
; 22° Judge. h |
[ 23’ ..THE COURT: Sure.
24 : "MR. FEGAN: I felt:c that was part of what we were
25 trying to do. That was a big basis of our causatioo'defense-
23 of 40 ,' J
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ﬁ (./ 1 having to do with chryéofilel
| 2’ | THE COURT: No, I'didn't say that. - I gave an
; 3 exaﬁple of if you were advancing a chfysotile-defense per
4 se. That's not Qhat you advanced here.
5) Your pulmonologist expert — again, if I misstate
6 something, pleasé corregt”me.é— was ver? clear. It wasn't a
7 question of fiber. He basicglly said "There is no way
8 géskets énd packing caﬁsed Mi; McGlynn's mesothelioma."
S That's his position. He didn't say "Because amosite or
10 crocidolite." He said "Tﬁeré's no way the nature of the
11 release,f based on lnformatlon that supported his opinion
12 from your 1ndust£1al hyglenlst‘—— contrarily to what
'(-/ 13 Mr. Pascal described in termg of the qqmber of fibers
14 réleased;-et cetera. That was his position.
15 ' . ~ And my understanding is that one couldn't take Dr.
16 Moline's testimony, when you? own exp;rt'controverted it,
17 and say "Okay, we're going to'now take ﬁer téstimony and use
18: i£ to help Jenkins with'its Article 16 in that context.”
; 19 ) That's what I mean. I just gave you an example.
| 20 'Not to.cioud the.record here.
E 21 : Moving on.
i 22 ~So, on that basis,;your JNOV”application in that
% 23 vein is denied.
g ‘./ 24 . Moving:on to your concern that the plaintiff
25 didn't meet its prima facie case with respect to Dr.
. 24 of 40
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(_/ 1 Moline's testimony on causation.
2 ' : If I understand correctly, based on.Dummitt and
3 Juni, your position is Dr;IMoliné just_didn;t meet her
4 bufden in establishing:épécific'causation baééd on the
5 holdings of those caseé;'ﬁorfect?
6 ‘ MR. FEGAN: In-addition to some of the testimony
7 . that came out, as I reéall, Dr. Moline, there was an issue
B8 with her not being asked a hypothetical question'concerning
9 thermal insulation on the' Jenkins valves. I think that was
10 sémething that was in.oﬁr paéers. I wanted fé maké sure I
11 mentioned that. I don;t'tﬁihk that hypotheticéi was asked
12 of her. It was something to:do with another opinion of
‘,/- 13. hers.
14 " MR. KRAMER: * Well, Dr. Moline did state that the
15 - e#posure to gaskets and pécking'alone would have been enough
16 to contfibute to ——Asﬁbsféntialiy contribute to |
17 Mr.lMcGlynn“s diseése. .
18 | We had Mr. Péscéi -——and I'm hotfsaying I agree
19 with counsel's statement that.Dr, Moline never op;ned-on the
20 insulation aspect of the.casé, because. I specifically asked
21 her a broken-down hypdtheﬁigél based on the evidence. The
é2 | fact of the matter isnthét the hypothetical Wés ?qppbrted by
23 ) evidénce in the case —Q_Mr. Pascal, record evidencg -
(-) 24 showing that the materiais used on the wvalves contained
25 | asbestos, that the use of.the.ésbestos created dust which
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i (_J ‘L Mr. McGlynn breathed, all oﬁ_which substantially. contributed
| 2 to his disease. | . .
; 3 : : " This, of coursé, meets all the requirements, as
% 4 does the evidencg of Du@mittr’Juni1.Penn Y Amchem,
2 5 Lustenring and numerous othe}i¢ases in fhe ésbestoé
; 6 ~ litigation, on spécific apd general causafion._
7 _ THE COURT: Okay.. I think we've exhausted that.
8 . Moving on to_ﬁhe issue of recklessness.
S . I.want to be clear.here, becauise I know I had this
10 issue in my other érials Qheh I charéed:réCkleséness. There
11 is no quarrel with the manner in wﬁich I gave the charge, as
12 amended in the Pattefn.Jury Inétruction based on fhé Maltese
‘u/ 13- _ decisiqn and based on thg%Fourth Debartment decision. So
14 . it's not é questién of te#t in thié‘éontext.
15 S Am I correct therej so that we‘ré clear?
le- | . MR. FEGAN: You're:correct, Judge.
17 ' THE COURT: It's ai..quésti-on of whether I should
18 have charged it at-all under;fhese cifcumstances, based on
19 your take of thefrécord. |
2‘ S 20 MR. FEGAN: I believe, in terms of text,~you(re
} él correct. |
j 22 A . THE COURT: I just.;yvant to be clear that we didn't
; 23 | really.have a debate about tﬁe languagé in the charge.
| b 24 MR. FEGAN: No |
25 | . THE COURT: That has been a very. big ;ssue.A
SR . ' ' 26 of 40°
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: Q_/ 1 And, in fact, I bglieve it may have been an issue
g 2. in the Miller decision. i(mﬁﬁnciear as.to whether-Judge.
% 3 Kern charged the fﬁll_PJI charge.'uI don't know. I mean,
% 4 the way she described it,.crpssfreferéncing'Judge Madden and
5 how Judge Madden cﬁarged ieéklessneéshin Dummitt, iﬂ
6. accordance with the otherucaées, that- was before the Fourth
7 Department decision; o |
8 MR. DINUNZIO: Holdsworth?
9' 'THE COURT: Holds@%fth,_thank you.
10 Again, I just wgnt'to be ¢lear, for the purposes
11- of my record, that the text was notiéﬁ issue here. |
12 Sq, essentially, four view is that, in light of
(-j 13" the time frame in which Mr. @cGlynﬁ:was working on the
14 .vaives, you had no .responsibility —; you were not selling
15 gaskets and.packingf you ée;painly.Qid.not direct the
16‘ applicatién'of thermal insuiétion, .
17 .. I'm trying to undeistand the ‘heart of your
: 18 chailenge'té my allowing that to ga to the jury.
é 19 MR. FEGAN: I think, 5ust:adding to whatever we
5 20" have in the papers, aside:from théc£ime frame, thé.iséue of
| 21 whether Jenkins should_have ﬂad the duty, in terms of
22 Dummitt® and the facts unde;l?iné; whether there was,anbreach
é 23 witﬁin that duty, to the extent it existed, I think that has
i (~/ 24 some bearing here, ~fhat wasfbehinq.what we're agkipg, given
25 the time frame. Again, téking a;l of this information in as
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é (-/ 1. a whole, what the obligations of the site .owners and the
2 émployers were,.the avéilabiiitf of that material at that
3 time, whether Jenkins‘really,had the requisite level.of
4 knowledge to assume thét this ﬁa,ter'ial, that this.
5 asbestos-containing thefmal lqéulation_ﬁas on their Valves
6 _at this place and this t'ii"ige,--. that, I think, is behind what
7 we are arguing here.
8A e MR. KRAMER: .Ana, aggin, I think thé time frame
9° here is a big factor in- why the éction.of this company were
10 recklesé.- -
11. When you look at the evidenqe here, the fact that
12 they were selling asbestos—céhtaining gaskets until at least
Q_/ 13 1975, there's the issue of OSHA beiﬂg in fhe background.
14 Meanwﬂile, there's unéohtest§d evidence that dohns Manville
15 sent a newsletter to Jepkinsfwherein they stated that "Our
16 customers” -- Jenkins includéd.—— "sﬁould be looking.at
17 their products to see if thefe's a reiease‘and, by the way,
18 aéCent the positive of tﬁesegissues and don't talk about the
é 19 . negatives.” All, presumably, which Jenkins did. There's
E ) 20 the issue of continuing td buy from ﬁqhns Maﬁville asbestos
é 21 for theif'gaskets, uncoﬁfestéd dgain, uptil at .least 1979.
22 And theré's the fact,'also ugdontested, that, during this
: 23 entire time, which basiqaliy:epcoﬁpasses all.bf
! Q-/ ) 24. Mr. M¢cGlynn's exposure, tperg'was never a warning, there was
25 . never a statement released té Brady Marine or anyone else
; 28 of 40
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warning them. This rises to the intentional disfegard that
made the'recklessness charge so applidable here.

THE COURT: Okay. As I see it, the jury's

Jenkins' conscious indiffefénce‘to the outcome. Plaintiff
testified to breathing V;%ibleTasbestés dust from removing
insulation gaskets énd packi?g on Jenkins' valves in the
1970s and 80s. For decadés;;Jenkins had peréonal knowledge
of the hazards of asbestos and most reéently in 1974 from
communications it receivea fiqm Johné-MahVille, its supplier
of tons of raw aébestos fiber. It is'undisputed that
Jenkinsnfailed to test its-pioducts for fiber release, blace
any warnings on its asbéstos;containing valves and failed to
recall ;ny‘asbestos—containing Qalvesl Moreover, having
statutory, actuél and conétructive knowledge ‘'via OSHA,
Jenkins dontinﬁéd to ihéreas§~ité puGCase of-raw-asbestos
for its valves well into the 1970s after plaintiff testified
to repairing same.

There was record evidence frbm which the jury
could'rationally conclude  that, during the period of
plaintiff's exposure to a;bestés inéula#ion, gaskets and
packing on Jenkins' valVes,AJenkins, quote,-"Has
intentionally done an act -of.an unreasbnable character in
disregard of a known and obvious risk that was so great as

to make it highly probable that harm would follow and done
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; (./ - 1 so with consciou$ indifferen@é to the outcome, " eﬁd quote.
2 . B Stated‘differently;ftﬂere was a valid line of
3 reasoning and thejexistence of permissible inferences for
4- the jury to dgtermine Jenkins"failurezﬁq.wagn blainﬁiff of
5 the hazards of asbéétos e%posﬁre after having actual
6’ .knowledge of same for decades, among othér.evidence, was
7 reckless. | .
8- o So,-onvthat score,fyoﬁr applicgtion for a JNOV is
9 denied. - |
10 _Finally, the centrél‘issue for this Court to
.11 decide is whetherithe jury a@afd-of $1.8 million for past
12 pain and éuffeginé and $1;5‘miilion féf ﬁuturé pain and
(./ 13 suffering was inadequate and; if so, whetﬁer a new trial
14 shouid be ordered: A
15 ' :. The standard iS'wh%ther’the awards, quote,
16 "deviate materially from whaé would be reasonable
17 compensation,” end quote! |
18 Thus, the Court must compare the McGlynn verdict
19| with ofher comparable cases ghd their sustainable veréicts.
20: :' So the record is clear -- and I know you obtained
21 copies of Mr. Kramer's Octobér.30, 2017 letter.
22 _ MR. DINUNZIO: We did,- your Honor.
23 THE COURT: You di_é_i,.. '
; (~) 24 What I'm not clear:oﬁ is did you put in a réply to
% 25 this particular lette?? If I'm missing -— I want to make
-30 of 40
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E Q_j 1: surélﬁbat, if yqu.have one, t#ét'it'S'pa:t'of this record
2 for all purposes. I don't reﬁember reading your reply. I
3 did feéd your opposition to their motion for additur. 'You
4: had pépticular exhibits that:foéused on the Penn record, et
5. cetera, et cetera and YOu puljin'a repiy brief. Do you
.6 understand what I;h asking hére?
7 ' . MR. DINUNZIO: Yes. I didn't know we'. had the
8 opportunity for a réply.
9 ..' THEACOURT: Thebreﬁically, he just gave me a .copy
10 of the Appellaté Division deéiéion and Judge Kern's
11 underlying decisiqn grantingb;emittitur.~_1 could take
l2‘ judiéial notice of it.
(u/' 13 ' MR..DINGNZIO: We're prepared to address.it.
14 THE COURT: Okay. SQ, until plaintiff's mofion
15. ' papers, I'thoughf I had the.aiétihct honof-or misfortune;
16 from your point oﬁhview, of being the.firét judge to
17 actually rule on an application for additur in my state and
18 then I learned thé£ a colleaéye of mine”dpstate, in the
19 Voelker decision, did so.‘ Aithohgh,.in.his decision, he
20 somehow argued that there;was never an additpr'application.
21% . In 20 years, from my point of vie@, I have never
22 : read an additur-depision in ﬁ?CAL. And I like to think I've
23 read most of the cases in thé_last-BO, 40 years on Fhis
(.) 24 subject. So it's a first'for'me under these circumstances.
: 25 It required me to give'a great deal of thought to yoﬁr
i C Al )
|
I
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applicatien.

{I’ve reviewed yeurfpaperevand, egain, there's ho
real consistent pattere, given the manner in which the
Voelker judge descrlbed the sufferlng of the plaintiff,
g01ng from $250,000 to $600, 000 when it should have been
millions. It was a little odd for me to try to grasp the
decision. Is a very ‘recent one, ]ust 2016, if I'm not
mistaken. :So I guess maype ppstate has a different value
system. | “

MR.. KRAMER: That is true, Judge.
" THE COURT: I'mﬁne£ eloﬁe.heret
So, essentially,:as'I understand it from your

atteching copiles of a number: of verdict sheets and your

- charts that, essentially, it is your view, and I'm

summarizing, that when addressing past pain and suffering.

for the period of time in which Mr. McGlynn experienced

31

asbestos-related symptoms from their onset ih April of 2015

up through the verdict this .past Auguét,_roughly 28 months,

that based on the sustainableée verdicts‘—— and when I say

"sustainable verdicts," I.mean verdicts that Were the .

subject of appeal; there have been a number of verdicts that

have not gene on eppeal -- that this establishes a c¢ertain
range that you've cited to to supporﬁ your position.
But, essentially, as I understand your position,

for past pain and sufferihg,'you more or less suggest that
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(th 1 ©$1.8 million is wholly inadequatefand thatrthére should be
2 an increase in the past pain and suffering sum, anywhere.
3 from.—— and'I'use'the terﬁ "sums" in colloquial way -~ from
4 3.million to $6 million, that sort.of range .and then, again,
5 future pain and suffering sh;uld be_éddressed in a similar
6 | fashion because, at tﬁé time of this verdict, we were
| . . :
| 7 dealing with a living mgs@thelioma:plaintiff ~—
3 8 oo MR. KRAMER: cOireét, ‘Judge.
9 . 'THE COURT: -~= as bppdsed'to someone'who,
10 unfortunately, was a déceden&.at the time of trial, which

11 | -~ requires a different calculation. .

12 MR. KRAMER: Correct.
‘h—/ 13 | ‘ THE COURT: Féir? |
14 ) MR; KRAMER: Fair.
15 . THE COURT: Is there anything you rgally want to
16 a&d to théf? g -
17 ‘MR.. KRAMER: The oﬁly thing I'1l1 add, Judge, is,
18 in dealing with‘our motion for addi?ur, the Court is |
19 cérrect, Judge Chimes‘:additur decision is really. the first
20 of its kind that I'm awa?é of wifﬂ regard to asbestos cases.
21 A fﬁerefore, I'm kind of'fo;céd to~vi§w our adaitur motion
-22- through the lens of remittedfmotﬁons to see where the
23 various courts ulﬁimateiy.laﬁd. And, in that instance, I
(-/ 24 think that the Miller case by the Eirst Department that Jjust
25 came out months ago is pa#ticularly"instructiﬁe.
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; (_/ 1 : . And I'll say thié;pn the record, I do not believe
5 2 that putting pain and sufferﬁng into the box of a monthly
' 3 | calculation, which some érgué is éppropriate, is
4 appropriate. I don't belieVE_it is under the law.
5 Whaf is appropriéé%, howe&er, whep you view and
6 you accept what the law statgs, which is thaf you are able
7 to viéw pain and suffering w;th whét is reasonable in
8 ' comparable cases, it looks like the range is the one that we
9 . suggest in our paperé. :
10 : That's all I wanted to add, Judge.
11 - , THE COURT:- Messrs. Fegan 'or Dinunzio?
12 Mﬁ. DINUNZIO: Sufel
b 13 - THE COURT: With respect to you finding the
14 | verdict reasonable, it appea;svfrom your papersvthat:you
15 rely heavily on Penn.
lé M%. DINUNZIO: Penh is one'case.that we rely on,
17 .butlwe certainly rgly on --
18” THE COURT: Your récord.is here.
19 MR. DINUNZIO: —~,§ore than --
20 _. THE COURTF The  reason you're comfortable relying
21 on Penn is becausthﬁey piet?y much -reduce past paip and
' 22 suffering from, say, a 3 million:and éhéngezverdict to a 1
; 23 million and change verdict fér a similar time period as
; (.) . 24 heré. o
: 25 A Am I correct?
?4_°f 40.
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% (~/.. . 1 ;' MR. fEGANE- I thinﬁ that's dorréc;; Judge. .
; 2 . MR. DINUNZIO: Yes. :
3 - THE COURT: Do you want to add something?
4 '~ MR. DINUNZIO: Sure.
5| o MR. FEGAN: I w3555£ going to add anything more
6 ’ towafds the case. I fhink Mi; Dinunzio wapted to. If he
7 does; ﬁe can add.to it. |
8 The dniy thing I wogld add is, in terﬁé éf what
9 | the jury saw, I think their award at least had a basis in
10 some'fgct, aside from the‘evldghce that céme in from the two
11 live pain and suffering witnégseé. |
12 ._n_ ‘As the Céurt will.%ecall, theré‘h;te also
Q./ 13 substantial -- tﬂére was subétantial, at least in my mind,
14 substantial evidence from-hi; medical.recpr&s that --
15 ' THE COURT: 'Tha_t's.".c'Orr,ect.
16 MR FEGAN: That's all T wanted to —-
17, THE COURT: I'm glag you raised .that, Mr. Fégan.
18 Good_point; .
19 S You find7record’su§éort for sustaining the verdict
20 as granted by the jury baseaLon, among other issues or among
21 | other evidence, youf showing the jury various references in
22 - the médical record§ to ce#tain,iﬁpressioné by physicians
23% suggesﬁing that Mf.-McGlynn Q;s'not sufferihg as the iive
; &-) 24. witnesses have made it out to this jury.
i 25. ' ~ MR. FEGAN: Exactly.
1
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| .
: Q./ 1 ) THE COURT: Anq wé also kgow that Dr. Moline, in
2 her testimony, said "Yqﬁ‘canﬁt just look at these
3: impreésions in a &acuum. " You have to recognize-that, at a
4 particular point in time, wﬁéq a patient is either being
.5 medicated for pain or coming'but of'the surgery and all the
6 bell§’and whistles. are hot ﬁi;ing, one can write an
7 impréésién that pétieﬁt is c;mfortablé.". Something of that
8 natufe.
9 - I'm not making light of wﬁat you did. What you
10 ©did was perfectly fair, appropriate ‘advocacy in an effort to
11 try and mitigate.againsp some' of the daméges testimony.
12  MR. FEGAN: Sure. "
(.j . 13 THE COURT: -- livéﬁtestimonyf
14 | T But mindful -- youf period, as I understand from
15. - plaintiffs, you ware selectiﬁe.-— not in a negative -- in
16 cataloging some of the_medical records; you skipped the
17 " whole record of the pain'éndAéuffering from_fOl?. You were
18 much -earlier in your presentétion.
19 - MR. FEGAN: wéli, Ir1l —--
é ) 20 - 'THE COURT: You.skippéd seven months.
21 . MR. FEGAN: The record —- I think that -- I don't
E' 22 remembér eQery wgrd I said, Judgé, pbut I will say Dr. Moline
% 23 testified to -- I specifically remember her testifying to
} (.) 24 the fact that mesothelioma is. an excruciating and painful
25 disease generally;.thatfit grows ip an area of the chest
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‘~) 1 that there are nerve eﬁdi?gS'that,Eause-pain"generally. She
2 - had not seen Mr. McGlynn“é médiqal'fecords, at least the
3 complete set of it, she aﬁmitted to that. .So'Qhat I wénted'
4 to do is go.fhrough fhé“wholé'éf it.
5 And I don't think that i Qas -— I‘m trying £o
6 figure out.how to characterize this. But taking something
7 that was an outlier and'phtting:it'in ffpnt of her: fThis
8 was this one day and it was é zero:out of 10, Doctor, isn't
9 that right?" There was sqbstantigl evidence to that effect.
10 And my only point in bringing this up is the jufy
11 had a chance to evaluate the medical records, Dr. Moline's
12 testimony and the two nénparty witnesses. This was all
‘nj 13 addressed by both sides_iﬁ-the summationg. " And they came
14 somewhere between what:ﬁe'both suggested. Sé my only tﬁing
15 I want to add here is that their consideratign‘is not based
16 solely on nothing. They 5ad'sométhing to go. on.
17 THE COURT: Fair ehough.‘ -
i8 MR. FEGAN: That's;what I.wanted to ——
19 | Téé COURT: ,'E;i; enough. .
20 I know in pia£n£iff's motiongpaperé_and memo;andé
21 of law, counsel highligﬁté a ﬁumber of bulle? points that
22 describe Mr; MCGlynn's-treatﬁent, presenfatiqn,
23 circumstances from the'onset'of asbégtos—relaéed symptoms in
. (;J 24 April of 2015.\ Among thém, you list- three hospital stays
| 25 toﬁaling over eight weeks} three ﬁajor surgeries; multiple
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; ‘-/ 1 drainings of liters of_pléurél'fluid;_metastaseé to his rib
i 2 cage; rounds of chemothérapy aﬁd ?gdiation resulting in
E 3 severe side effects; inébility to hold food or liguid down;
4 inability to breathe witﬂout forced oxygen; iﬁability.to
5 sleep due to severe pain andidiscémfort; breakthrough pain
! 6 despite pain medication; 1os§ of life enjoyment. And recérd
7 testimony focﬁses on him-geing aw;y;from his family or his
8 Qrandson. And, again, we heard testimony from fhe live
9 witnesses describing hié decline. BAnd I think, although he
10 . was here'for opening stétemehts, thére was discussion during
11 ' the course o% the close of the trial that he was about to
12 enter hospice care or have that type of care in Mfs. Idell's
(—/ ‘ 13 home.
14 : Am I correct?
15 o MR. KRAMER: \Co:rect,.Judge.
16 B Aha I'11 note:éisofthéf'ﬂrs. Idell, one éf the.
17 pain and suffering witnesses; was herself --
18 THE COURT: A nurse.
19 ' MR. KRAMER: ;f‘é fegiste#ed nurse.. :
20 : THE COURT: Sé,;again,-l'had the opportunity to
21 look af this record and, in é sense, compare it to some of
22 | fhe.other records of soﬁg of{ﬁheﬁpthér trials that'I
§ 23 presided ovéf, which had comﬁarable'courses df:treatment and
th 24 | comparable type bullet pointé as Po the quality -- I
25 shouldn't say quality -7 pook quélity of his 1life, as he
| 38 of 400 . J
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E (./ 1 ' decompenégted in the -28 months.
| 2 -Based on the Courtfs analysis of the verdict in
3. asbesto§:litigation.in NYCAQTgnd in New York State, and
4 giving Aue regafd to the rec;rd teétiﬁonial evidence
5 _corroborating the éxtreme physical,.méntél and_emotiongl
6 suffering the plaihfiff has'ﬁad to endure from the onset of
7 “his asbestos—exposure—relateh symptoms in April 2015 through
8 the date. of the vefdict, the! jury award of $1.8 million for
S past'paih'and suffering and $1.5 million for future pain and
10 suffering (to cover a minimum period of six months and ﬁp to
11 a maximum period of one year) deviates ma£erially from what
12 will be reasonablé.compensatibn. |
Q./ | 13 Pursuant to CPLR 5501 (c), these respebtive'awards
14 are vacated and a new triél~ﬁill.be-ordé£ed on the issue of
15 damages, unless tﬁe Defendan; Jenkiﬁs,“within 30 days of
16 service of this bench decisién and order with notice of
17 “entry, s£ipulatés to incréasé the'awafdjof damégés for past
18 pain and suffering to $4 million and future pain and
X i9 vsufferingito 52.5 ﬁillioni in whicb event’the-verdict will
; 20 be modlfled accordingly.
21 ‘ThlS constitutes the decision and order of the
: 22 Court. %
f 23 Okay. I think we'#e done.
&-) 24 MR. KRAMER: Thank'’you, Judge.
25 MR. FEGAN: Thank you, Judgs.
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(Proceedings‘adjourned)

- Certified to be a true and
accurate transcript of the
foregoing proceedings
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