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MR. CHUSTEK: I can wait to tomorrow, if that's
okay as well before we begin.

THE CQURT: Yes.

MS. BORDEN: I want to move for a mistrial based
on the mention of Dr. Senat being convicted of health care
fraud. Dr. Senat was not convicted for anything having to
do with his treatment of Stenneth Knight and it hasi no
relevance and no bearing in this case. Dr. Senat was not
here as a witness. Counsel stipulated his records into
evidence earlier without any mention of this. And, you
know, I suppose what he was trying to do was suggest that
there is something incorrect in Dr. Senat's records just
because Dr. Senat on an unrelated case was convicted. I
think it was a billing issue with Medicaid or with
No=Faulkt.

THE COURT: That conviction have to do with
credibility. And isn't that what the entire case is about?
Whenever a case comes before the Court, the Court allows
the issue of credibility. I believe Mr. Chustek, it was
inartful the way he posed the gquestion to the doctor. He
wanted to ask him if he knew about it and, therefore, still
considered the evidence. The Court could have allowed it,
but the Court didn't. The Court could have allowed it
because it goes to credibility because he depended on the

convicted doctor's report for some of the issues in the
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case and he depended on it. The Court could have allowed
it, but the Court did not. The Court stopped him and that
was that. I did not even put the record in. I could have
done that, but I did not.

MR. CHUSTEK: Your Honor, this is a case on point
Loren versus Plummer, Supreme Court, Appellate Division,
Second Department decided March 25, 2015, with a fact
pattern very similar to the one we have here. It was my
hope that pursuant to CPLR 4550 that the Court would have
allowed me to publish this to the jury or at a minimum to
questionlthe expert in greater detail regarding Dr. Senat's
conviction. He stated in open court that he relied on this
record of Dr. Senat and that his determination of the
clinical picture would be affected if it was shown to be
that one of the documents was determined to be unreliable
and that's exactly what we have here. Your Honor, if I
may, I would ask that this information be allowed to be
published to the jury as it is not relevant --

THE COURT: What information?

MR. CHUSTEK: A Workers' Compensation Board
finding which is certified by Michael Popper who is Deputy
General Counsel regarding Dr. Senat's conviction and that
this should be in the hands of the jury for consideraticn
because their doctor stated that his ultimate determination

could be affected by the unreliability of any of these
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records.

THE COURT: Well, did the Court accept
Dr. Senat's records into evidence?

MS. BORDEN: Yes, it is my understanding they are
Exhibit 3.

MR. CHUSTEK: If I may read the very last
paragraph —--

THE COURT: Did the Court accept Dr. Senat's
records into evidence?

MR. CHUSTEK: 1In this particular case --

THE COURT: The certified records that we got.

MR. CHUSTEK: It was not Dr. Senat. I believe it
was another doctor, similar fact pattern.

THE COURT: You don't answer the guestion. The
certified records that this Court accepted into evidence,
is Dr. Senat's records part of it, the certified record?

Ms. Borden, did the Court accept Dr. Senat's
records?

MS. BORDEN: Yes.

THE COURT: Well, then -—-

MS. BORDEN: He is not a party.

MR. CHUSTEK: 1It's in evidence, Your Honor.

THE COURT: His records are. You have two ways
to go, Ms. Borden. The Court will not accept it or if the

Court does accept it, then the Court will give them
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whatever he's got there.

MR. CHUSTEK: At this point, Your Honor, the
doctor testified at infinitum about Dr. Senat, Dr. Senat,
Dr. Senat. At this time it is only fair that the jury is
entitled to see this very probative finding of the medical
association about this conviction. It would be unfair to
allow this doctor to say his findings, his clinical
picture, will affected by the reliability of the record if
I can't show one of the records is unreliable.

THE COURT: Mr. Chustek, if you knew that, why
did you then let the Court accept the certified records
into evidence without bringing that to the Court's
attention? You could have done so. The other side knows
that he was convicted. You are not giving a secret away.

MR. CHUSTEK: Your Honor, at the liability phase
of the trial plaintiff sprung almost a trial by ambush a
whole hoist of tweets that my client had done. This was
brought out for the first time and every one of those
questions concerning every tweet that was posted was
allowed to be asked and answered. She was allowed to go
into great detail regarding all these tweets and we never
had any notice that this was a tactic that the plaintiff
was going to employ.

THE COURT: Okay, but that was your client's

tweets. Remember I told her that was her client's, you
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wanted something. If it's your client's, it's within your
control.

MR. CHUSTEK: Your Honor, this isn't a record
that was floating out there in cyberspace. The doctor
stated he relied on this record in forming a professional
overview of the clinical picture. He relied on this and
his judgment would be affected if it was shown to be
unreliable, if any of these records were shown to be
unreliable. He stated this in open court. It's only fair
that they should be able to see this then based on his
testimony.

THE COURT: Okay, let me see what he has.

MS. BORDEN: Can I see?

THE COURT: Show it to Ms. Borden. You should
bring all of that to my attention before the witness ever
takes the stand so that I can loock at it and you make a
motion. You don't wait until he is on the stand.

What is that?

MS. BORDEN: All it is, Your Honor, is a Workers'
Compensation decision saying that Workers' Compensation is
not going to allow Dr. Senmat to treat injured workers. It
has nothing to do with Dr. Senat. It says "Dr. Senat may
be guilty of misconduct.”" It doesn't say that he is. It
just says that he is prohibited from rendering care and

treatment to injured workers temporarily. What does that
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have to do with the reliability or unreliability of his
medical records in this case?

THE COURT: But he was convicted.

MS. BORDEN: This is not what this document says.

THE COURT: I am saying he was convicted.

MS. BORDEN: That's not what the document says.
He doesn't have the certified conviction. He just has a
Workers' Compensation decision.

THE COURT: No, don't do that. You know he was
convicted. If not, I will allow him. If you are casting
aspersions to say cr you are casting doubt whether or not
he was convicted or not, then I will allow him to bring in
the conviction record. The certificate of conviction, he
can get that at the Criminal Court and tell it to the jury.
Don't do that. You know he was convicted so stop.

I am trying to be fair to both sides. I have to
weigh the scales here. I have to let the jury get enough
to make a decision and weigh the scales so no one is
prejudiced. I stopped you because I believed that it was
sort of inflammatory at the time and that's why I stopped
you when you mentioned --

MR. CHUSTEK: What about all of the tweets, Your
Honor? That was more than just inflammatory. That was not
relevant towards the issue of liability.

THE COURT: That was your client's. That was
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within your control.

MR. CHUSTEK: That was highly inflammatory.

THE COURT: That's something different. You know
what your client did or didn't do or you should have known.
That's different.

So you want the opportunity to say what to the
Jjury?

MR. CHUSTEK: I would like that article published
to the jury, the article before Your Honor.

THE COURT: It's not an article.

MR. CHUSTEK: Of the Workers' Compensation Board
and I would like to refer to it in my clesing argument.

THE COURT: That you can do in your closing
argument, that you can do.

So this is the suspension. Workers' Compensation
suspended Dr. Senat based on -- they did not gquite say
what. They said misconduct. They call it misconduct.

They suspended his authority to treat. We know that he was
convicted. I believe -- who brought that up? Did you
bring that up before? You didn't bring that up to the
Court before?

MR. CHUSTEK: No.

THE COURT: But in the future the Criminal Court
or the Federal Court, wherever he was, you pay them a fee

and you get the paper like this. So I don't believe that I




10

Il

12

1.3

14

15

16

157

18

19

20

21,

22

&3

24

25

A226

REDIRECT - DR. LUBLINER - BORDEN 176
am going to give any or say anything further to the jury
about that. I think that's enough. You have the right to
say anything to them in your closing statement. I am going
give this back to you. I am not going to accept it into
evidence, but you can refer to it.

MR. CHUSTEK: Thank you, Judge.

THE COURT: Okay, in the future --

MS. BORDEN: Exception noted, Your Honor.

THE COURT: Let me know ahead cf time.

MS. BORDEN: Just so we are clear, if there is no
evidence of it but he is allowed to talk about it in
summation, is that the rule?

THE COURT: Do you want him to go and get the
conviction?

MS. BORDEN: No, that's fine. I just want to
understand the Court's ruling.

THE COURT: Yes. When you go back to your
office, if you can find out that, in fact, there was no
conviction because there are times when there is no
conviction but the person went to court.

MR. CHUSTEK: Your Honor, if plaintiff's counsel
is going to address the jury in her closing that there is
no document that can prove, that would be a very
disingenuous argument to make.

THE COURT: No, that's not what I am saying. I
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am saying if she comes in --

MR. CHUSTEK: I understand. I do my homework,
Your Honor. The conviction stands. If plaintiff alludes
to the fact that there is no evidence before the Court and
before the jury of his conviction, that would be
something --

THE COURT: No, that I won't allow.

MR. CHUSTEK: Thank you. 2:30 tomorrow?

THE COURT: 2:30 tomorrow.

MS. BORDEN: Your Honor, may I leave this stuff
and take it back tomorrow?

THE COURT: Of course.

(At this time, court stands in recess, and the

trial is adjourned to Wednesday, July 1, at 2:30)

* * * * *

CERTIFIED TO BE A TRUE AND ACCURATE
TRANSCRIPT OF THE MINUTES TAKEN IN THE

ABOVE-CAPTIONED PROCEEDING.
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SENIOR COURT REPORTER
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