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THE CLERK: Remain standing, please, and raise
your right hand.

Do you solemnly swear or affirm that the
testimony you are about to give this Court and jury will be
truth, the whole truth and nothing but the truth?

THE WITNESS: Yes.

THE CLERK: Thank you. Please be seated.

May we have your name and business address,
please?

THE WITNESS: Jerry Lubliner, 215 East 73rd
Street, New York, New York 10021.

THE COURT: Thank you. Proceed, Ms. Borden.

MS. BORDEN: Thank you, Your Honor.

DIRECT EXAMINATION

BY MS. BORDEN:

Q. Good afternoon, doctor.
A. Good afternoon.
Q. Doctor, are you licensed to practice medicine in the

state of New York?

A. Yes.

Q. When did you become so licensed?

A. 1980.

Q. Doctor, can you please tell the members of the jury a

little bit about your medical educational background.

A. I graduated Syracuse University summa cum laude in
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1976. That is the same year I started medical school here in
Brooklyn in State University of New York. Graduated in June of
1980. In July of 1980, I started a one year internship in
general surgery at Beth Israel Hospital in Manhattan.

Graduated in June of '81. In July of '81, I started a
four-year residency at the NYU Hospital for Joint Diseases in
orthopedic surgery. Graduated in June of 1985.

In July of 1985, I traveled to Canada where I did
postgraduate training called a fellowship. There I trained
with the Olympic team doctor, a doctor for the Toronto Blue
Jays, studying microsurgery, pulled arthroscopy and sports
medicine. I came back to New York in '87. That's when I
started my own practice in 1987. I was allowed to take part
one of the test to become board certified by the American
Academy of Orthopedic Surgeons. Part one is a written exam
that tests your knowledge. I passed. And in 1987 I was
allowed to take part two which is an oral exam which tests not
only knowledge but problem solving. So after passing all tests
and being in practice for two years which is a requirement I
was board certified in 1988.

Board certification now has ten years. So I had to be
retested in '98 and 2008. 1In 2008, they came out for the first
year a board in sports medicine. So I qualified, took the
test, passed. So I have two board certifications, one in

orthopedic surgery, one in sports medicine. Presently, I have
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my practice on 73rd Street. I am an associate clinical
professor of orthopedic surgery at the New York University
School of Medicine.

Q. Okay. Doctor, you are board certified in orthopedics.
But what is orthopedic surgery?

A. Orthopedics is a field of medicine that deals with the
arms, the legs, the neck and the back or the spine. We deal
with broken bones, skull fractures. We deal with herniated
discs, bulging discs as in this case. We deal with cartilage
tears called meniscal tears. We deal with bony deformities.

We deal with arthritis. We deal with tumors. Any problems you
have with the arms, legs or spine you see an orthopedic
surgeon.

Q. Now, doctor, you told us a little bit about your

current practice but are you a practicing surgeon currently?

A. Yes.

Q. On average, how many surgeries are you performing in a
week?

A. Five to six.

Q. All right. And as part of your responsibilities right

now, do you have teaching responsibilities?
A. Yes. I teach anatomy every Thursday, surgical
anatomy, to residents, nurses and to physician's assistants.
Q. And you have hospital privileges?

A. Yes.
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MR. CHUSTEK: Objection, Your Honor. Leading.
THE COURT: Yes. Don't give the doctor the
answer. Ask him a question.

Q. Doctor, can you tell us about your hospital privileges
right now?

MR. CHUSTEK: Objection. Leading again.
THE COURT: Yes, if any.

Q. If any.

A. I have privileges at the New York University Hospital
for Joint Diseases and at Beth Israel. Actually, it's Mount
Sinai/Beth Israel Hospital now.

Q. Doctor, as part of your current practice, do you

sometimes examine people who have been injured who have brought

lawsuits?
A. Yes.
Q. Do you do that on behalf of plaintiffs or defendants?
A. Both.
Q. What percentage would you say do you examine on behalf

of plaintiffs, a person who brings the lawsuit, and what
percentage do you do it on behalf of the defendants, those
defending the lawsuit?
A. It's about 60 percent plaintiff, 40 percent defendant.
Q. Do you have occasion to come give expert testimony
like this after those examinations sometimes?

A. Occasionally.
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Q. In fact, have you testified for my firm before in the
past?

A, Yes.

Q. Doctor, are you being compensated for your time here
today?

A. Of course.

Q. How much are you being compensated?

A. My fee to appear in court today, go over the case and

meet about the case is $7,500.

Q. Doctor, if you weren't here, please tell the members
of the jury what you would be doing this afternoon.

A. This afternoon I would be seeing patients all
afternoon. I was given enough time to clear my schedule and

reschedule patients.

Q. Did you examine Stenneth Knight at the request of my
office?

A. Yes.

Q. When did that examination take place?

A. March 6th of '14.

Q. What medical records did you review prior to that
examination?
A. I reviewed the emergency room record at Brookdale

Hospital on the date of accident, 11/16/11. Excuse me, 11/9/11
and 11/16/11. I reviewed medical records of Dr. Eric Senat,

orthopedic surgery. I reviewed the medical records of
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Dr. Scott Leist who is a chiropractor. I reviewed medical
records of Dr. Bachachia. I don't know if I am butchering
that. 1It's one of the doctors he saw. I reviewed many MRI
reports, MRI reports for his test with the lumbar spine,
cervical spine, right shoulder and right knee.

Q. Thank you, doctor. Before we get into your findings
on your examination and your review of the records, with the
Court's permission I would ask that you please be allowed to
come down here and explain the anatomy of the neck, the back
and the knee to the members of the jury.

THE COURT: He can do it from here. You can
stand, doctor, and you can see those. You can stand.
You want the one on the table?

MS. BORDEN: They are different body parts, Your

Honor.
THE COURT: Whatever you need.
A. Where shall we start?
Q. Let's start with the knee.
A. This is an anatomically correct model of the right

knee. The knee is made up of the joint between the femur which
is the thigh bone and the tibia which is your calf bone. Also,
making it a part of the knee joint is the kneecap called the
patella. If you will notice, as you bend your knee you are
putting pressure on the patella, the menisci and the ligaments.

I am going to move the patella out of the way and show you the
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inside of the knee.

Now, what we have here is the anterior cruciate
ligament, the posterior cruciate ligament and these discs that
you see here are called cartilages or menisci cartilages. We
use the term interchangeably. The correct name is meniscal
cartilage. So you might have heard that. And the meniscal
cartilage acts as a protection for the bone. So when you move,
you move on the meniscus to protect the bone.

Sometimes when you have too much force on the meniscus
like I am doing now, in flexion or in rotation, do you see how
that cartilage moves? You can catch it and it can break. In
this case, you are going to see an MRI and the damage is to the
meniscal cartilage on the inside of the knee. The inside is
called the medial side. The outside is called the lateral
side.

Q. Doctor, if you can also now explain to us the anatomy
of the neck and back.

A. Okay. So what we have is a very large model because
the spine is pretty large. And here you see the bottom of the
skull and here you see the pelvis. The spine goes from the
skull all the way down into the pelvis. We divvy 1t up into
different parts. The cervical of the neck have seven vertebral
bodies. The thoracic spine has 12. The lumbar spine have has
five and the sacral spine has five including the coccyx.

Now, the spinal cord which is attached to the brain
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goes down the spine and this is how you get your nervous
connections. So what the body does, it protects it with bone.
If you see the spine going through the bone... The problem is
bone doesn't move. So at every level there has to be a space
to move. So the body provides spaces to move through discs.
The discs are between the bones and they are comprised of
basically two different surfaces, two different ingredients.
One is the nucleus, the center. The nucleus rolls around. So
when you move, it moves with you, again, to protect the bone.

Around the nucleus is called the annulus. The annulus
holds the nucleus in place. If you look at the annulus under a
microscope, it looks like a basket weave. You know how out in
the caribbean they have those pocketbooks made out of basket
weave, that's what it looks like. Sometimes when you have an
injury, the disc comes into the basket weave called the annulus
and pushes against it if it pushes out enough, we call it a
disc bulge.

What's important here is this, you can see how at
every level nerve roots come out. These nerve roots, they
provide function. Upper nerve roots go to your eyes, your
ears, your nose, your mouth. When you get to C5, we are
talking about the shoulder. C6 is the elbow. C7 and Tl is
your hand. As you go down from the thoracic spine, all of
those nerves allow different functions. It allows your heart

to beat. It allows you to breathe. It allows innervation to
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your kidney and your liver. When you get down to the lumbar
spine, those provide innervation to your groin, to your thigh.
And as you go down at L2 to your thigh, L3 to your knee, L4 to
your calf area, L5 and S1 -- L5 front of the ankle, S1 is the
back of the ankle. So every area has a part called dermatome,
an area that innervates.

There is not much space here between the bone and cord
and between the bone and the nerves. So when you have a bulge
or you have a disc pathology, it can push onto the nerve and
nerves hate to be pushed. So it reacts back by giving you
pain, maybe a little bit of numbness, maybe a little bit of a
sear down the leg. So that's what happens when a disc gets out
of place.

Sometimes you can have things out of place in your
body and it doesn't hurt. Like you can have a little mass in
your hand or in your back. Since it is under the skin it
doesn't bother you. But when you have a little bit of a disc
problem and it hits a nerve, it can be painful. It only has to
be the size of a pencil eraser or even less to cause a problem
in the spine. So that's basically how it goes. And even
though you have motion at the disc, the disc is a potential
weak point because the nucleus is made out of soft material and
the annulus is made out of material that if you catch it in the
right place from a trauma, it can open up and allow a disc to

push through.
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Q. Thank you very much, doctor.
You have reviewed the MRI's, the films themselves of

Knight's cervical spine, lumbar spine and knee, right knee,

correct?

A. Correct.

MR. CHUSTEK: Objection, Your Honor. Leading.

THE COURT: Just ask him the guestion. He will
answer 1it.

MS. BORDEN: At this time with the Court's
permission, I would ask that the doctor be allowed to come
down and show his view of the images.

MR. CHUSTEK: You may step down, doctor.

(At this time, the witness stepped off the
witness stand and approached the exhibit)

THE WITNESS: Okay, here we go. We are looking
at the MRI of the cervical spine. I am trying to not
interfere with your vision. We are looking at the spine
from the side. This is called the sagittal view. It's
easy to remember. They both begin with an "S". And what
you can see here is the vertebral body is the bone here.
You can see the brain here. You can see the spinal cord
coming down. And around the spinal cord is white which is
fluid. It protects the spinal cord. An MRI bounces off of
water molecules. The more water it bounces off of, the

lighter the signal, the brighter the signal. So when you
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see white, it means full water.

What you see between the bones are discs. The
bones are gray and the discs are dark or darker. 1In
between this you can see —-- actually, on this one you have
a good view of the annulus which is more black and the
nucleus which is more fluid, it's a little lighter. So
this is a good view of both. You can see the fluid that's
the white in between. Now, this is number 2. This is
number 3, 4, 5. You can see at 4-5, especially at 5-6 and
7, you have what's calléd a bulging disc. You have disc
pushing the annulus. See how it comes out right here and
it pushes on the sac? You can see it here and here.

Now, there are a lot of other cuts that show it,
but this is a nice cut because it shows the water in the
disc. It shows the water around the cord. The cord is the
gray area and it is pushing into that area. So it's
pushing into the thing. This is a competent cause for pain
in the right setting because it shouldn't be there. There
should be nothing pressing there.

Q. The date of this MRI was March 7, 2012, correct?
A. Right.

MR. CHUSTEK: Objection, Your Honor. Leading.

THE COURT: We have all the information there.
Just ask the doctor.

MS. BORDEN: Sure thing, Your Honor.
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Q. Doctor, let me ask you this, do you see any
degeneration in this cervical spine?

A. No, you don't see any arthritis, whatsocever. 1In fact,
you see nicely here the white here is fluid. That's the
opposite of degeneration. Up here at C2-3 there might be a
little bit what we call desiccation which is a little drying
out. But in the area of the disc pathology, the area where the
discs are abnormal, there is none of that. So this is not
consistent with the degeneration. This is consistent more,
especially with the history, of trauma.

Q. All right. And you took a history of --

THE COURT: If you are finished, take a seat.
MS. BORDEN: I have two other films to show him,

Your Honor.

Q. Doctor, at this time I would like to pull up the MRI
of the lumbar spine.

A. All right. So this is, again, the MRI of the lumbar
spine taken 3/7/12. You can see basically the same things.
You see the bone is gray. Look at this disc. See how the
white 1is the nucleus and the outer area is black. That's the
annulus. The annulus has less water. That's a pretty good
showing of what the water content looks like.

Now, 1f you look here at L4-5, you see a protrusion.
This is a pretty large protrusion. See how this is coming out,

a nice circle. This circle is pressing into the sac. You have
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a smaller one at L5, S1 and a smaller one at L3-4. The disc
1L4-5 is a pretty large disc protrusion or bulge as it were.
You can see how that's coming out. Again, these are the size
of a pencil eraser, okay, if you look at it but that's all you
need to have pain in that area because there is not that much
room for error in that area.

Q. And, doctor, do you see any degeneration in this film
of the lumbar spine?

A. No, I don't see any arthritis. 1In fact, the discs are
nice and plump here. You can see they are nice and plump
because of all that white.

Q. Thank you. I would like to show you now the MRI of
the right knee.

A. So I am going to show you two views of this one
because it's more three dimensional. So when you look at the
knee, again, here is the thigh bone called the femur. Here's
the tibia bone. You see in between. This is the lateral
meniscus over here and this is the medial meniscus or meniscus
on the inside. I want you to look at the lateral meniscus
first because it's perfectly normal. You see, what I tell my
patients, this is like a piece of chocolate pie. See that
wedge, see how dark it is? Now, look over here on the inside.
See that white area right there? That's a tear. That's space
between the two pieces. And it has fluid in it so it lights up

white. You can also see what we call a double density. See,
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it's no longer smooth. Here it makes a little jump because
that's where it's torn. So he has a tear right there.

Now, we are going to look at one more view which is a
lateral view. There is a little technical difficulty. This is
what happens.

THE COURT: Doctor, confine yourself to your
testimony. Don't address the jury otherwise.

You hear me, doctor?

THE WITNESS: I'm sorry?

THE COURT: Don't talk to the jury unless you are
testifying.

THE WITNESS: Okay.

A. This is a view from the side of the knee. This 1is
what the cartilage looks like from the side. You can see an
area right here that makes a dip. This is the ACL and this is
the posterior horn. It makes a little dip. It's no longer
like a line. It makes a little dip. That's a sign that
something is missing here. That would correspond to this area
of the knee on the inside on the back. And that's what
corresponds to the other knee MRI which I showed you. So there
is an area that's torn all the way through in this area. You
can see it by the double density which means it makes a jump
and you can see it on the other film, the white went all the
way up to the surface.

Q. Doctor, do you see any arthritis of Mr. Knight's right
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knee on those MRI's?

A. No. You see this black area here, this is the
articular surface. That covers the bone. And in all the MRI's
I reviewed, the articular surface was intact. Arthritis means
there is no articular surface and that you have the knee
without a covering. If I am coming back here, you can see the

joint is covered with the articular surface which is the black

covering. That has less water so it is black and there is no
defect in it. When you have arthritis, there is a defect in
it.

(At this time, the witness resumed the witness
stand)
Q. Doctor, prior to the examination that you performed of

Stenneth Knight, did you take a history?

A. Of course.
Q. What was the significance of the history?
A. You take a history of a patient really to find out why

he came to your office. You ask, "What's bothering you? What
hurts?" In his case it was his neck, back, right knee, right
shoulder. Then you take, "When did it start? Did you have any
problems before this accident?" So you take a history to
sharpen your mind. You also take a history to make sure that
you have the information that is necessary for you to make a
diagnosis.

Q. Did your history reveal that Mr. Knight had any
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pre-existing problems or pain in his neck, back and right knee?

A. He did not.

Q. Now, doctor, assume for purposes of my question that
the jury has heard testimony that Mr. Knight was involved in a
motor vehicle accident on November 9, 2011, where he was the
driver of a vehicle that was struck from behind and that the
force of that impact caused his body to go back and forth and
to cause his right knee to hit the steering column. Assuming
those facts and given the history that you have taken of
Mr. Knight, do you have an opinion to a reasonable degree of
medical certainty as to what the cause of those bulging discs
that you showed us in his cervical spine are?

A. I do.

Q. And what is that?

A. The accident of 11/9/11.

Q. And why is that doctor?

A. He was 43 at the time of the accident and in good
general shape. His images never showed in the emergency room,
or in the MRI reports, or in the MRI's themselves any
arthritis. They didn't show any other reason for him to have
these bulges or these cartilage tears, meniscal tears. Now, he
had an average 43 year old spine. You can pick at it and say,
okay, at that level there may be some water diminution, there
may be some, you know, fraying of a cartilage, but the fact 1is

the bulges and the one at L4-5 was quite impressive and the
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cartilage tear in this case was caused by an incident. He had
no pain before and immediately after he had pain. Then you
take an MRI to figure out why he has pain and the MRI shows
you. He has these discs and he has this cartilage tear in the
right knee. So it all goes together, all intertwines.

Q. Doctor, just to be clear, assuming, again, for
purposes of this question the fact pattern that I gave you
earlier about how this accident occurred and what happened
physically to Mr. Knight during the accident itself and given
thé history that you have taken, do you have an opinion to a
reasonable degree of medical certainty as to what the cause of
the bulges in his lumbar spine were?

A. Yes, I do.

Q. What is that?

A. The accident of November 9, '11.

Q. One final question in that area. Again, assuming the
fact pattern that I gave you about how his body was moved
physically during the time of the impact and taking into
account the history that you took of Mr. Knight, do you have an
opinion to a reasonable degree of medical certainty as to what

the cause of the meniscus tear in his right knee is?

A. Yes, I do.
Q. And what is that?
A. The accident of November 9, '11.

Q. Now, doctor, I want you to assume right now that we
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heard testimony from Mr. Knight that immediately after the time
of the accident he did not feel pain in these areas of his body
and, in fact, he did not feel that pain until several hours
later in that day. 1Is that consistent with having sustained
these injuries in the automobile accident?

A. Yes.

Q. Why is that?

A. If you break a bone, it bleeds immediately. But when
you have disc pathology or you have meniscal tears, the blood
flow is very slow. It's like a drip. So when you tear it, it
takes a little while for the blood to get enough to give you
pain and some swelling. So sometimes it can happen right away
and sometimes it can happen up to a few days later. But having
pain a few hours after the incident is a very common complaint
and especially in the discs and the cartilages where the blood
flow is not that great.

Q. Now, doctor, I also want you to assume that we heard
testimony here from a radiologist on Friday who said that the
disc bulges and Mr. Knight's cervical and lumbar spine were
entirely degenerative in nature. Do you have an opinion as to
that testimony?

A. Well, that would be quite coincidental that it would
be degenerative in an area with no arthritis given the fact
that he had an automobile accident. The reason why he took the

exams was because he was in pain, okay. Also, as I showed you,
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on the MRI themselves the nucleus was more white than the
annulus which is normal. If he had degenerative changes, that
means the water content would have been much lower than I can
see. So he had no desiccation in the area of the pathology.

In the cervical spine maybe he had a little bit up at C2-3 but
not at C5-6 and C6-7. Also, the knee showed no arthritis. The
articular surface was okay. Now, in the reports that I
reviewed, there were not mentioned anywhere of degeneration or
arthritis because they had never found any.

Q. Let's turn to your -- well, let me ask you this
question real quick. I want you to further assume we heard
testimony from a radiologist on Friday who said the tear of the
mensicus was entirely degenerative. Do you have an opinion as
to that testimony?

A. Well, again, it would be quite coincidental that the
pain started exactly when the accident happened or a few hours
later. Now, in that area of white, you know, it's sort of like
you have a shirt you wash and wear, you wash and wear and the
area gets a little frayed and then you pull on it and maybe it
will rip in that area. So meniscal tears often happen in an
area of a bit of degeneration, all right. But this had a
double density which means it slipped. That means it moved.

So trauma had to do that because if you have a completely
degenerative tear, there is no movement. It's just like

degenerates or separates, but it doesn't separate one piece
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from another. It separates with a fine line between like a
puzzle. Remember when you were a kid those puzzles you would

put together? If you put it together perfectly and you looked
from afar, you may not see the line. But if you separate it a
little bit, you would see it. He had separation of the pieces
on the MRI and that's not consistent with degeneration.

Q. Doctor, you reviewed the medical records of the
various doctors that Mr. Knight was treating with for the
injuries he sustained as a result of this accident. How was he
treated for these injuries?

A. He was treated by a chiropractor, and he was treated

by an orthopedic surgeon, and he was treated by a pain doctor.

Q. Was the treatment that he received appropriate?

A. This treatment he received was appropriate.

Q. You performed an examination of Mr. Knight yourself,
correct?

A. Yes.

Q. When did that exam take place?

A. May 6, 2014.

Q. Tell us how did you perform that examination that day.

A. Well, he complained of the neck, the back, the right
shoulder and the right knee. So, obviously, I examined all
those body parts. When you examine an extremity like an arm,
you always examine the other arm for comparison. Same thing

for the leg. I did both legs, both arms, his neck and back.
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Q. Let's focus on the examination that you performed of
the neck that day. Tell us how you performed that exam and the
findings on the exam.

A. Okay. So we asked the patient first to move his neck
up and down until he feels pain or as far as he can go. Now,
when you hit your chin to your chest, that's about 40 degrees
for some people. When you look up towards the ceiling and go
back as far as you can, that's about 40 degrees. On those
motions he had 35 degrees. So he had about a 12 degree loss.
When you put your neck to the side like I am doing right now,
this is called lateral flexion. And he can go 50 degrees to
the right and 60 to the left. When you turn your head, it's
called rotation. He can go 50 degrees to the right and 60 to
the left. Normally, you can go 60 degrees on flexion and 80
degrees on rotation. So he had a third loss, 33 percent loss
on the left lateral flexion --

MR. CHUSTEK: I am going to object to the doctor
reading directly from the report.

THE COURT: Are you reading from the report?

THE WITNESS: No, I am just loocking at the
numbers.

THE COURT: Look and look up. Your report is not
in evidence. You did not treat.

MR. CHUSTEK: May I have this thing moved out.

can't see the witness.
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THE COURT: You can't see, okay.

(Pause in the proceedings)

THE COURT: Proceed, doctor.

THE WITNESS: Anyway, his motion rotation to the
right was off by 25 percent. His motion on rotation to the
left was more like 33 percent. So he had losses in all
ranges, some more than others.

Q. What 1s the significance of the fact that you found
those limitations in his range of motion almost three years
after the accident?

A. When doctors opine or give an opinion of what's going
to be in the future, we wait a year after the accident at
least. And then that's the first time you can say, "Okay, if
it's not getting better in a year, it's not getting better."”

In this case it was two and a half years. So, you know, he had
limitations on the day I saw him and those limitations were
moderate in nature in some areas and some more. So at two and
a half years you can realistically state that this is going to
be a problem for the rest of your life.

Q. Okay, doctor, can you take us through the examination
you performed of his lumbar spine or his low back area?

THE WITNESS: May I stand up, Your Honor, please?

THE COURT: You want to show the back? Yes, go
ahead.

THE WITNESS: Okay, so in the back you have four
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motions basically. Bending forward is called flexion. We
ask the patient to bend forward as far as they can. You
can see that I can go horizontal and that's 90 degrees.
That's considered normal in most people. He can go only
70. So he had a 20 degree loss which is about 25 percent
loss of motion. When I asked him to go backwards, he went
30 degrees. This is extension. Forty is normal. So he
lost 25 percent on that.

When I asked him to bend -- this is called
lateral flexion, okay -- he could go 40 degrees to the
left, 50 degrees to the right. Sixty is normal. So on the
left he had a 33 percent loss. When I asked him to rotate
which is the ability to keep your feet on the floor and
move to the right and left, he went 50 degrees on each
side. Normal is 80. So that's about a 35 percent loss.
Q. And, doctor, how do these losses in range of motions

correspond to that disc pathology that you showed us earlier?

A. Okay, this is all a moving situation. That disc moves
as you move. So that bulge in the back moves when you move.
So when you get to the area that -- when you are looking

straight ahead and you are standing like this, the back has the
most volume. Especially in extension and rotation, I am taking
the volume out. I am like turning. Imagine you are turning
and you are twisting. So when you do that to a towel, the

water comes out. So you are taking the volume out. So that's
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when the disc hits or irritates the nerve.

Q. And, doctor, would you describe the losses in ranges
of motion of the lumbar spine that you found that day as 25
percent and 35 percent in various claims as mild or minor?

MR. CHUSTEK: Objection. Leading.
THE COURT: I will allow it. But, you know,
watch your leading. You have been leading. Don't do it.

The doctor can answer the question.

You may answer, doctor.

A. They are not mild. They are not minor. Five degrees
is minor, ten degrees, ten percent, but not 25 to 30.

Q. And what is the significance of the fact that you
found these limitations in his range of motion two and a half
years after the accident?

A. Again, two and a half years means that I can opine and
say that these are going to be permanent in nature.

Q. Now, doctor, in a 45 year old man, are those losses of
range of motion limitation, if you will, of the lumbar spine,
is that a significant limitation?

A. Yes.

Q. From a medical standpoint would you consider that to
be a permanent consequential loss of use of the lumbar spine?

A. Yes.

Q. Now, let's talk about the examination of the knee that

you performed that day.
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A. Well, again, you compare one knee to the other. When
I measured his knee, because I measured it with a tape measure

to be accurate, we measured the swelling of his right knee and

it had two centimeters of swelling compared to the left. So
two centimeters is a little less than an inch. So his right
knee went 20 to 110 -- excuse me, 20 to 120.

MR. CHUSTEK: He is reading directly from the
report.

THE WITNESS: I am not reading. I looked and
look up.

THE COURT: Yes, look at it and then look up.

THE WITNESS: Twenty to 110 on the right. Ten to

130 on the left. So he had loss of range of motion of 20

degrees on the right compared to the left and that is about

an 18 percent loss.

Q. Doctor, why i1s it important to examine both the right
knee and the left knee, even though the left knee is not an
injury claimed in this case?

A. You have to compare to see if there is any
abnormalities because if you look at the knee, you might not
see it. But comparing to the other knee you can see it. For
instance, this patient is a little bit bow-legged. A lot of
males are a little bit bow-legged. 1In fact, some of the best
athletes in the world, the best halfbacks are a little

bow-legged. So he has it on the right. He has it on the left.
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Forty percent of men are bow-legged. It doesn't mean that
much. However, if one leg was bow-legged and one was not, then
it might be significant. In this case, how would I know that
the right knee was swollen compared to the left unless I
measure the left knee. You have to measure it. So you have to
measure everything and you have to compare one to the other.
Now, there are people that have guidelines as to
what's normal but what's really normal is what your other side
is and that's how most doctors compare. When you are not able
to compare to the other side like the neck and the back, we use
guidelines. But when you are able to compare, that's a better

exam and it is more efficient, more exact.

Q. Why do you have to use a tape measure to look for
swelling?
A. The tape measure doesn't lie. Your eyes can deceive

you, but the tape measure won't.

Q. Now, what is the -- did you do anything to test for
weakness of that right leg?

A. Yes.

Q. What did you do?

A. When you test in the office, you test manually but
after doing it for 29 years you get pretty good at it. I asked
him to do a strength test in the office to compare right to
left. Now, unlike the upper extremities where you are

right-handed or left-handed and you do more with one arm than
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the other, the legs, you run with both. You go up and down
stairs with both. They should be eqgual unless you have an odd
ball occupation like field kicking all day. So we compare
because they should be eqgual. So what I am saying is we
compare one to the other. It should be equal on his right side
when it is compared to the left.

Q. Doctor, what is the significance of the loss of range
of motion that you found and the weakness that you found on
your examination that day?

A. Well, if you have loss of range of motion for a long
period of time, you will get weakness, okay. And, you know,
his knee was swollen. Obviously, he is going to have loss of
range of motion with a swollen knee. It was significant that
two and a half years later he had two centimeters of swelling
and he had loss of range of motion secondary to the swelling.

Q. And how do those findings, the swelling, the loss of
range of motion and the weakness correspond to that meniscus

tear that you showed us on the MRI?

A. Very common with meniscus tears to have those
findings.
Q. Now, what is the significance of the fact that you

observed swelling, weakness and a loss of range of motion two
and a half years after the accident?
A. Again, then doctors are within their right to say he

is going to have a permanent problem.
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Q. All right, is the swelling, the weakness and the loss
of range of motion that you found on your exam something that
you would describe as mild or minor?

A. No.

Q. And is the swelling, weakness and loss of range of
motion of the right knee that you found in the exam what you
would consider to be a significant limitation in a 45 year old?

A. Yes.

Q. Is it also what you would consider to be a permanent
consequential loss of use of the right knee?

A. Yes.

Q. Following your examination did you develop an

impression overall, doctor?

A. Yes.
Q. What was that impression?
A. That he had these limitations that we talked about,

range of motion, strength in the neck, the back and the right
leg and after two and a half years that these limitations would
be permanent.
Q. Doctor, what treatment is indicated at this time for

Mr. Knight's right knee?

THE COURT: No, he saw him one time. No.

MS. BORDEN: Your Honor, may we approach?

THE COURT: No, I will not allow it. Come on,

let's go.
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Q. Doctor, what does the —-- what is Mr. Knight's
prognosis for the future?
THE COURT: What did I just say? I am not

allowing the doctor -- the doctor saw him one time. He

never treated him. He cannot testify about future. Now,

come on, next question.
Q. Doctor, you testified that these limitations in his
neck, his back and his knee are permanent; is that correct?
MR. CHUSTEK: Objection.
THE COURT: Whatever he testified to, he did.
Don't ask him again. Don't repeat the question.
MS. BORDEN: Sure.
Q. What does that "permanence" mean in this case

regarding Mr. Knight?

THE COURT: No, sustained. "Permanence" is an

English word. Members of the jury, do you know what
"permanence" stands for? It is what it says.
Q. So what can Mr. Knight expect in the future?

MR. CHUSTEK: Obijection.

THE COURT: No, he is not a treating doctor.
saw him one time. That's it.

MS. BORDEN: All right, I have no further
questions. Thank you.

THE COURT: You may cross-—-examine.

MR. CHUSTEK: If I may.

He
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THE COURT: Go ahead.
CROSS EXAMINATION

BY MR. CHUSTEK:

Q. Good afternoon, doctor.
A. Good afternoon.
Q. Doctor, you mentioned to the jury some of the duties

associated with the orthopedic medical profession, right?
THE COURT: Move this up a little so the doctor
can see you and you can see the doctor.
(Pause in the proceedings)
Q. Doctor, I will ask the question again:
You explained for the jury a little bit about your
duties working in the capacity of orthopedic medicine, right?
A. Correct.
Q. And among those duties you never mentioned to the jury
that part of your duties is to read MRI films; isn't that

correct, doctor?

A. Yes.

Q. Doctor, you are not a radiologist, right?

A. No.

Q. A radiologist's duties are to read MRI films and

X rays and diagnostic imaging, correct?
A. Just like an orthopedic surgeon.
Q. Doctor, is it fair to say that a radioclogist has more

expertise in reading MRI films than an orthopedic surgeon?
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A. In non-orthopedic areas, yes. Knees, shoulders or
areas of my expertise, I don't think so.

Q. Doctor, does a radiologist go through more schooling
with respect to reading and interpreting MRI films and X rays
than someone in orthopedic medicine?

A. Yes, but radiologist's --

MR. CHUSTEK: Your Honor.
THE COURT: Just answer the question.

A. Yes.

Q. Doctor, you are not a treating physician of
Mr. Stenneth Knight in this case, is that fair to say?

A. Correct.

Q. In fact, you only met Mr. Stenneth Knight on just one
occasion, fair to say?

A. For treatment, yes.

Q. You said say "treatment". You didn't treat

Mr. Knight?

A. No, for an exam once.

Q. A consultation, if you will, correct?

A. Yes.

Q. And before that date, and I believe you said May 6,

2014, you had never seen Mr. Stenneth Knight, correct?
A. Yes.
Q. And other than today.

A. Correct.
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Q. After that date you had not seen Mr. Stenneth Knight,
fair to say?
A, Yes.
Q. And, doctor, the patients that you weren't able to see

today, you rescheduled. Are you going to see them at some
point in the future?

A. Probably.

Q. Doctor, in your history you provide information
regarding what the MRI films indicated. At the time that you

conducted this consultation, did you review the MRI films

themselves?
A. Yes.
Q. I am going to refer you to the review of medical
records.
THE COURT: Which records?
Q. Generally speaking now, if you can turn your attention

to the review of the records.

A. Yes.
Q. Where does it say that you actually read the films?
A. Oh, you asked me did I read the films. You didn't ask

me 1f I read them before I opined for the Court.

Q. Doctor, listen to my question. At the time you
provided this consultation, did you examine the MRI films? Yes
or no.

A. No, that wasn't your question previously.
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Q. Did you review the MRI films at the time you performed
this consultation?

A. No.

Q. In fact, you just reviewed reports that referenced the
MRI films, fair to say?

A. Correct. And --

MR. CHUSTEK: Your Honor, I am just asking for a
yes or no.
THE COURT: Just answer yes Or no.

A. Yes.

Q. Doctor, would you agree that it was important or it is
important as a physician to take a full and complete history of
the medical of the patient? 1Is it fair to say?

A. Fair to say.

Q. In this case would you say that you took a full and
complete history of Mr. Stenneth Knight?

A. I took a history that is full enough for me to give an
opinion. It's like you can always ask more, but you ask
questions directly —--

MR. CHUSTEK: Your Honor, again, this is a yes or
no question.

THE COURT: In your opinion, did you?

THE WITNESS: Yes.

THE COURT: The answer is yes.

Q. Doctor, you are going to represent to the jury that
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the injuries that Mr. Stenneth Knight is claiming was related
to this accident. But my question to you is, did you ever ask
Mr. Knight what happened to his body in the motor vehicle at
the time of the impact? Yes or no.

A. I asked and he said he suffered injuries to his right
knee, neck and back in an accident.

Q. Doctor, is it important to memorialize important
information in a report? Yes or no.

A. I cannot answer the gquestion the way you crafted it.

MS. BORDEN: Objection.
THE COURT: He can't answer it.

Q. Doctor, anywhere in your report did you mention that
Mr. Steneth Knight came into contact with any of the inside
portions of his car?

A. No.

Q. Doctor, isn't that important when making a
determination, when making a representation to the members of
jury that this accident caused these injuries, wouldn't that be
important to know, to reference, as to what happened to his

body inside the car? Yes or no.

A. Perhaps.

Q. But you didn't include it in your report?

A. That's correct.

Q. Doctor, the speed of the vehicle that came into

contact, that's also important for you as a doctor to determine
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the severity of the injury, is that fair to say?

A. It helps in determining the severity.

Q. Doctor, please refer to your report. Did you make any
mention of speed of the vehicles? Yes or no.

A. No.

Q. Doctor, isn't that important? You just told the jury
that that's important. Yes or no.

A. I can't answer the question the way you crafted it.

THE COURT: He said it's important. Next
question.

0. And, doctor, would you agree that it was also very
important to know the visible condition of a patient right
after the accident such as whether there is bruising, bleeding
or anything along those lines, would that be something that a

medical professional would want to know when assessing --

A. If the information is available, we want to know it.
Q. Was it available in this case?

A. No.

Q. Did you ask Mr. Stenneth Knight whether he sustained

any bruising after this accident?

A. In those words, no.

Q. Would you be surprised to know that he did not sustain
any bruising, whatsoever, immediately after this accident? Yes
or no.

MS. BORDEN: Objection.
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THE COURT: Overruled. You may answer.
A. Would it surprise me, no.
Q. Doctor, would it also surprise you that Mr. Stenneth

Knight exited the motor vehicle immediately after this

accident?

A. Surprise me, no.

Q. Doctor, at some point in your responses to plaintiff's
counsel's questions you referenced athletes. We have seen it

on TV before, a professional athlete tears his knee and gets
carted off the field.
MS. BORDEN: Objection.

A. Exactly.

THE COURT: Overruled. What is the question?

Q. But in this case Mr. Stenneth Knight got right out of
the motor vehicle, fair to say?

A. He wasn't playing football. He didn't tear his ACL.
When you tear an ACL or break your bone, you are not leaving
the car. When you have bulging discs or cartilage tear, you
can.

Q. Doctor, a tear of the knee is a painful thing, would
you agree with that?

A. A tear of the knee, there are at least nine structures
of the knee that I know of. Each one is different. Unless you
can tell me which structure you are referring to, I can't

answer that question.
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Q. I will do just that. Doctor, let me ask you, what
area of his knee are you claiming was torn?

A. His medial meniscus.

Q. Would that not be a very painful thing to tear, that

portion of your knee?

A. Perhaps. Perhaps you need blood flow to get it to be
painful. For some patients it is, some patients it's not.
Q. Doctor, would you be the least bit surprised if from

the accident scene the plaintiff went straight to work? Yes or

no.
A. I don't know that. He went straight to work?
0. Yes.
A. Okay.
Q. Would it be also be consistent that he never missed a

day, missed maybe one or two days of work to date?
MS. BORDEN: Objection.
Q. Is that consistent with that type of tear and the
concomitant pain that comes with it?
MS. BORDEN: Objection.
THE COURT: You may answer.
A. In this case, yes.
Q. Doctor, there were X rays taken at Brookdale, fair to
say, Brookdale Hospital?
A. Yes.

Q. Yes?
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A. Yes.
Q. And they were taken of the knee, the back, the
shoulder and all found to be negative, fair to say?
THE COURT: What's the answer, doctor?
THE WITNESS: This is the Brookdale.
THE COURT: Find it and answer.
A. Yes.
Q. And, doctor, in the course of your physical
examination you performed a series of maneuvers?
A. Yes.
Q. Is it also fair to say that the limitation, the range
of motion limitation that you claim you observed, that's a
subjective thing-?
A. It can be.
Q. And, doctor, what is meant by the term "subjective"?
THE COURT: Explain to the jury or let the doctor

explain what "subjective" means to the jury.

Q. What does "subjective" mean?

A. Subjective is something you can't measure. Pain is
subjective because no one can experience your pain. So you can
maybe say it's ten out of ten but no one can feel it. If you

take an MRI or if you take a picture and you see something like
a red car and you give it to the next person and they agree you
have a red car, that's called objective. So if you take a

measurement and you see swelling of the knee, that's objective
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because it is a measurement. If you see an MRI and you see an

abnormality, that's a picture, that's objective.

says 1s subjective.

What someone

Q. Doctor, when you note the limitations, i1s that a

subjective or objective determination?
A. Like I said, it can be subjective. It's

you can't find a reason for the limitation.

subjective if

Q. But, doctor, if you are asking Mr. Stenneth Knight to

turn in a certain direction and he says "stop", that's where

you notate the limitation, fair to say?

A. Of course.

Q. And, doctor, what is meant by the term "malinger"?

MS. BORDEN: Objection.
THE COURT: A what?

MR. CHUSTEK: Malinger.

A. Malinger?

Q. Yes.

A. You mean malingering?

Q. Malingering.

A. "Malingering" is not a medical term.

Q. I want to know what is meant by the term
"malingering".

A. A liar. Someone who lies about their condition, so

they can go see doctors and go collect disability.

malingerer.

That's a
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Q. Doctor, 1s it not possible that a patient can lie
about limitations he or she experiences? Yes or no.
MS. BORDEN: Objection.
THE COURT: Well, doctor, can they?
Q. Yes or no.
A. In this case?

THE COURT: No, no. He is asking can a person.

Q. In general.
A. Of course, a person can lie.
Q. Doctor, you testified earlier that there were certain

limitations with respect to the rotation of his head, cervical
spine, when he turns in a certain direction.

A. His neck.

Q. Would it come as a surprise to you that during his

direct examination on a couple of occasions he turned his head

all the way to the side to address the judge and experienced no

pain?
MS. BORDEN: Objection.
THE COURT: Overruled.
0. Would it come as a surprise to you?
A. You are assuming that --
Q. Would it come as a surprise to you? Yes or no.
A. I can't answer the question the way you crafted it.

am certain you didn't have a goniometer to measure the angle.

THE COURT: He didn't say he measured --
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THE WITNESS: That's what I am saying.

THE COURT: Doctor, when I am talking, you don't
talk. I am letting you talk. So you have to let me talk.
Show courtesy.

Now, the question was that he did what he did.

He did not say measure. Just what he saw. Based on that,
can you answer?

THE WITNESS: I am turning my neck now about 50
degrees. This is 80 degrees I would be looking at the
flag. So he didn't have full range of motion by turning --

THE COURT: No, no, you turned your eyes. He
said turn -- if you can answer the question, then you can.
If you can't, you can't.

THE WITNESS: Then I can't answer the question.
Q. Doctor, did he have or indicate any difficulty raising
arm, his right arm?

A. May I look at my notes?
Q. You may.

THE COURT: Wait. No, no, no. You don't tell
the doctor what he can do.

Doctor, when you want to do anything, you ask me.

THE WITNESS: May I look at my notes, please?

THE COURT: Yes, you can.

A. Okay. Can you repeat the question?

Q. Doctor, I am going to turn your attention to the last
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paragraph right before the physical exam in which you state,

"He has pain reaching overhead." Did you note that in your
report?

A. Yes.

Q. Would it, again, come as a surprise to you, doctor, if

during his direct examination he demonstrated that he couldn't

do that motion by doing that motion before the members of the

jury?
MS. BORDEN: Objection to the form.
THE COURT: He can answer that.
Q. Would it come as a surprise to you, doctor?
A. That what?
Q. That he stated he could not lift his arm just as you

notated in your report but, in fact, he lifted his arm for the
members of the jury to see during his direct examination.
MS. BORDEN: Again, objection to the form, "would
it surprise?”
A. He lifted both his arms over that on my examination.

So that comes as no surprise.

Q. Doctor, what is "a gait"?

A. Walk.

Q. And did you observe his gait at the time of this
examination?

A. Of course.

Q. And what did you find his gait to be?
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A. Normal in my office.
Q. Doctor, what is ligamentous instability?
A. That means -- may I show the model?

THE COURT: Which one?
THE WITNESS: The knee.
THE COURT: You have it. Go ahead.

A. Ligaments in the knee are the cruciate ligaments in
the middle of the knee and the collateral ligaments are on the
outside of the knee. These hold your knee together when you
walk or when you run. He has no ligament problems, so I wrote
down, "He has no evidence of ligamentous instability.”

Ligaments weren't torn.

Q. You didn't find any evidence here of ligamentous
instability?

A. That's correct.

0. What is a Lachman's test?

A. A Lachman's test is a test for ligamentous
instability.

Q. And that was negative?

A. Yes.

Q. How about the anterior drawer?

A, Another test for ligamentous instability. He had
none, so it was negative.
Q. And the pivot shift test, same thing?

A. It's three tests we use for ligamentous instability.
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Q. And they were all negative, fair to say?
A. Yes, fair.
Q. Doctor, would you agree with this next statement,

isn't it true that the best person to testify about plaintiff's
condition is the doctors who treated him?

A. If they treated him recently, yes.

Q. And, doctor, again, you mentioned in your report that
you reviewed certain medical records, fair to say?

A. Yes.

Q. And you depend in part on their reliability when
assessing the full clinical picture, right?

A. Correct. |

Q. Because if any one of these records were shown to be
unreliable, that could affect this clinical picture that you
come up with, fair to say? Yes or no.

A. I am thinking about the answer. It's not quick
enough? I am thinking right now. You are saying if the

medical records were wrong, that they would lead me to a wrong

conclusion?
Q. If any of the records were found to be unreliable.
A. Well, if the records were wrong, it would lead me to a

wrong conclusion.
Q. Right. And, doctor, did you not review a medical
record of Dr. Eric Senat, the orthopedic surgeon?

A, I did.
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Q. And, doctor, are you aware that Dr. Senat was

convicted of health care fraud?
MS. BORDEN: Objection.
THE COURT: Come here. Come here.
(Off-the-record discussion held at the bench)

Q. And, doctor, did you note any impression that he had
no history of injury to these areas, right knee, right
shoulder, neck and back after this accident? Did you note that
in your impressions note?

A. Yes.

THE COURT: The was "Yes".

0. Doctor, did Mr. Stenneth Knight ever tell you that on

or about September 1, 2013, he injured his right knee and right

shoulder in a slip and fall accident? Did he ever tell you

that?
MS. BORDEN: Objection.
THE COURT: You may answer yes oOr no.
A. He did not.

MR. CHUSTEK: May I have this marked for
identification purposes?

THE COURT: Show it to Ms. Borden.

COURT OFFICER: It is going to be H, Your Honor,
for ID. Marked for ID. I am showing it to the witness.

(Received and marked Defendant's Exhibit H for

identification)
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THE COURT: Doctor, take a look at what has been
marked as Defendant's Exhibit H for identification. Look
at it. Read it to yourself. When you have finished, look
up.

THE WITNESS: Okay.

Q. Did Mr. Knight ever tell you that he was involved in
the accident --

THE COURT: No, no. Doctor, what is it that you
have before you? What do you recognize Defendant's H to
be?

MS. BORDEN: Objection. It's not in evidence.

THE COURT: Just tell me what it is, doctor.

THE WITNESS: It's an initial evaluation from
First Medicare.

THE COURT: What's the date on it?

THE WITNESS: 9/3/13.

THE COURT: What is the question?

Q. My question is, does it document a subsequent
accident -—-

MS. BORDEN: Objection.

THE COURT: Overruled. Sit down.

Q. —- 1in which he injured his right knee and right
shoulder?

THE COURT: No, no. Ask the doctor so that you

don't have to read it. Go ahead.
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Q. Does it refresh your recollection -- let me ask it
another way.

THE COURT: Rephrase it.

Q. Does it indicate that Mr. Stenneth Knight suffered a
right knee and right shoulder accident in a slip and fall on
September 1, 20137

MS. BORDEN: Objection.

THE COURT: That you may answer, doctor.

A. It does.
Q. Did Mr. Stenneth Knight ever tell you about that
accident?

A. He did not.
MR. CHUSTEK: I have nothing furfher.
THE COURT: Any redirect?
MS. BORDEN: Yes.
THE COURT: You can return Defendant's H to him.
REDIRECT EXAMINATION
BY MS. BORDEN:
Q. Doctor, you testified when you were asked questions by
Mr. Chustek, you said that it would not surprise you that
Mr. Knight had no bruising after this accident. Why would that
not surprise you?
A. Because he had damages to his discs and his cartilage
and I mentioned earlier that they don't have a big blood

supply. So when you tear, the blood comes out very small, very
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slowly, and it takes a while to build up. So it's not
surprising in many cases that people think they are doing ockay
and the next day or even up to two days later they have pain
because it only takes like ten CC's of blood to cause you to
have a lot of pain, but it might take a day or two for that
amount of blood to come out of the structures because they
don't bleed a lot unlike a ligament that was mentioned before
in an athlete. Your knee pops up with blood right away. You
break a bone, you have blood all over the place. These are
areas that don't have a large blood supply.

0. And you were asked questions about what is a
malingerer. Did you see any evidence in the review of the

medical records or in your examination that Mr. Knight is a

malingerer?
A. The MRI's --
THE COURT: No, doctor. Answer yes or no.
A. No, I did not.
Q. You were asked questions about some possible
subjective parts of your examination. I want to ask you, you

were asked the difference between subjective and objective.
What are the objective findings that you found with respect to
the injuries?
THE COURT: No, no, no.
Q. Just describe to us what was the subjective versus the

objective findings.




10

11

12

i3

14

15

16

17

18

19

20

21

22

23

24

25

A216

REDIRECT - DR. LUBLINER - BORDEN 166

THE COURT: ©No, you asked him that and the Court
said you can't do it. So you still can't do it.
MS. BORDEN: Okay.

Q. You were asked questions about an orthopedist's
ability to read MRI films of the neck, and the back, and the
knee. Can you describe an orthopedist's expertise in that
area?

A. I read about an MRI for every patient because the
MRI's are some common today and you have to be able to read
MRI's in your field. 1In fact, when you get tested for board
certification, almost every other question has an MRI. The
thing about it is --

THE COURT: ©No, doctor, that's enough. Next
question, if you have one.

Q. Doctor, you were asked questions about a subsequent
fall that Mr. Knight had. My question to you doctor is, what
is the significance of the fact that this meniscus pathology
with the weakness and the swelling and the loss of fange of
motion could have on his ability to ambulate?

MR. CHUSTEK: Objection, Your Honor.
THE COURT: What is this question? No.

Q. Doctor, all of the findings that you told us that you
had on the exam, the weakness of the leg, the swelling --

THE COURT: No, you did that on your direct.

This is redirect. You can go into anything that
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Mr. Chustek brought in that was brand new.
MS. BORDEN: I am getting there, Your Honor.
THE COURT: You covered that. So you can't ask
it.
MS. BORDEN: Okay, I am going into his question.
THE COURT: No, he just followed your question.

If he asked the doctor something brand new that you did not

cover at all. You covered about the weakness and other
things many times. So the Court will not allow to you
reiterate.

Q. He asked you about a subsequent fall. Is Mr. Knight

at a higher risk of a subsequent fall because --

THE COURT: Sustained.

MR. CHUSTEK: Objection.

THE COURT: Sustained. Do that and I will allow
it in evidence, the whole H. So don't do that.

MS. BORDEN: All right, no further questions.

THE COURT: Okay, she didn't bring anything brand
new so you don't have any dgquestions.

Thank you, doctor. You may step down. The two
of you come here.

(WITNESS EXCUSED)

(Off-the-record discussion held at the bench)

THE COURT: Members of the jury, I am not looking

at the one that came late, I'm not. I am not looking at






