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SUPREME COURT OF THE CITY OF NEW YORK
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X
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Upon the foregoing papers, the defendant’s post-trial motion pursuant to CPLR 4404 seeking to set
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plaintiff’s motion for attorney’s fees, pre-judgment interest and costs; are decided in accordance with

the accompanying Decision and Order of the same date hereof.

" Dated: December QY 2015 o :
o : . SHARON A. M. AARONS, JS.C.

L » .. ) | | | 7
| | 2L(/‘ d}{&?y e 7€ 1C(( A

o £ G NeodS
- o p

/




FILED Dec 29 2015 Bronx County Clerk

SUPREME COURT OF THE CITY OF NEW YORK
COUNTY OF THE BRONX - Trial Part IA - 24

X v
DENISE RIVERA : : Index No.: 303092/2008
‘ ~ Plaintiff,
-against-
UNITED PARCEL SERVICE, INC., :
Defendant. -
X

Hon. Sharon A. M. Aarons:

After a jury trial on plaintiff’s claims of sexual harassment and retaliaﬁon, the jury awarded
plaintiff démages inthe total amount of $1,330,060 —i.e., $420,000 for back pay, $310,000 for front
pay, $300,000 for emotional distress, and $300,00 for punitive damages. Defendant UPS nowAmoveé
post;trial pursuanf to CPLR 4404 to' set aside the jury verdict, and for an order granting a ﬁew trial,
orinthe alternative, for a grant of remittitur. By separate motion, plain_tiff moves for attémey’ s fees,
p;g-ju(igment interest and costs  |
| The foregoing motions are.colnsdlidated for disposition and decided as follows.

Facts

Plaintiff commenced this action for damages for alleged sexual harassment and retaliation

| under the Nevx; York City_Human Rights Law (NYC_HRL) as 6odiﬁed in the Administrative Code
of the City of New York (Admin. Code).' |

Plaintiff wés first employed by defendant UPS effective September 11, 2001. - She was

promoted several ‘times, eventually to the position of ‘;on-car supervisor” in August 2004. In that

capacity, she worked with fellow on-car supervisor Greg Devany, at the Eastside Center in Long

'No causes of action based on violation of federal law were set forth in the complaint.
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Island City. There was testixhony that Devaﬁy Was the “lead “ on-car supervisor. -
In March 2006, plaintiff made an internal complaint to Michael Cbécia, a Labor Manager,
that she was being se);ually harassed by on-car supervisor Greg Devany. Mr. Devany frequently
called the plaintiff at her home late at night, and on one occasion visited her apartment in an
inebriated condition “in the middle of the nigh . While plafntiff testified at trial that Mr Devany’s
~ late night calls were laced with sexual commentary, she édmittedly did not repért these lewd

vcomments to Mr. Coscia. | |

While the defendaht argues on the present motion that the alleged unwanted contact dccurréd :
only off-préfnises and after work 'hours, plaintiff testified that Devany frequently \;/alked by and

- remarked, “I wish I could f— you,” leading to arguments which occurred in front of other drivers.?

Mr. Coscia reviewed these complaints in a joint meeting with Mr. Devany and his manager,
Geofge Finelli, the day following the plaintiff’s complaint. Mr. Devany adrﬁitted the calls, but stated
that he had nevef béen requested to stop. Mr. Coscia directed M. Devany td stop calling the
plaintiff. Mr. Coscia yiewed the situation as involving a' cc;nsensual relationship, because the
blaintiff herself admitted that she had frequently called Mr. Devany late at night and on weekends;

~ Three months after making her complaint, in June, 2006, the plaintiff was transferred to

The Court denied a defense motion in limine to exclude anticipated testimony that a
dnver named Carlos Guevara told the plaintiff that driver Arthur Singleton stated that “I cannot
wait to f— Denise that b----.” The Court reasoned that the statement, “I cannot wait to f—
Denise that b----,” was not being offered for the truth of what was being said, and was thus not
hearsay. As stated in Gelpi v. 37th Ave. Realty Corp. (281 A.D.2d 392,721 N.Y.S.2d 380 [2d
Dept. 2001]), “[h]earsay is an out-of-court statement offered to prove the truth of the matter
asserted therein. However, a statement which is not offered to establish the truth of the facts
asserted therein is not hearsay (See Stern v. Waldbaum, Inc., 234 AD2d 534 [2d Dept. 1996]).”
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~ another UPS facility called “The Remote.” The pay and other terms of employment remained the
same. | | | | |
| In Decemﬁer 2006, the wife of driver Rob Cogentino,’ one of the full-time drivers who
reported to the plaintiff, complained to UPS supervisors that the plaintiff was calling her husband
outside of bpsiness hours. Mrs. Cosentino belie;/ed' her husband was having an affair with the
plaintiff. According t§ the defendant, on numerous occasions, co-workers obsery'ed the plaintiffin
the company of two other male subordinates, Anthony Brikes and David Gaitan, leading to rumors
that she was having extra-marital affairs. | o
On December 16, 2006, plaintiff was dirécted to meet with Henr& Bgaxds, a Human
Resources Manager, concerning these allegations. Plaintiff denied any inappropfiate conduct with
' Rob Cosentino, but admitted that she had gone to dinner and attended a UPS Christmas party with
a different driver. Plaintiff also reported to Mr. Beards that she had been the subject qf rumors
spread by drivers that she was having éx'tra-marital affairs.? |

.Following the meeting, UPS Security Manager, Tim Almquist, investigated the alleged

3Prior to trial, plaintiff moved in limine to preclude evidence of a consensual sexual

relationship which the plaintiff admitted she had engaged in with a co-employee. Plaintiff
alleged that the relationship commenced after she had been terminated from her employment at
UPS. The Court ruled that private sexual relationships are essentially irrelevant in sexual
harassment cases, and that a plaintiff's private sexual behavior does not change his or her
expectations or entitlement to a workplace free of sexual harassment. “Whether a sexual advance
was welcome, or whether an alleged victim in fact perceived an environment to be sexually
offensive, does not turn on the private sexual behavior of the alleged victim, because a woman's
expectations about her work environment cannot be said to change depending upon her sexual
sophistication.” (Wolak v. Spucci, 217 F.3d 157 [2d Cir. 2000]; Burns v. McGregor Electronics
Indus., 989 F.2d 959, 962-63 [8th Cir. 1993)] [holding that plaintiff's posing for nude pictures for

" magazine did not indicate sexual advances at work were welcome]; Gallagher v. Delaney, 139
F.3d 338, 346 [2d Cir. 1998] [holding that plaintiff's extramarital office affair did not permit
court to find as a matter of law that plaintiff was open to sexual advances]).
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- rumors surrounding plaintiff’ s conduct by speaking with the drivers identified by plaintiff as
“spreading rumors.” None of the drivérs admitted to spreading ru:nors.concenﬁng the plaintiff. 4
In January 2007, Mr. Beards transferred the plaintiff to Manhattan North. This was done
to remove her from contact with the drivers who were allegedly si)reading-rumors concerning the
' plaintiff’s conduct. A few months later, in March, 2007, she was transferred to Manhattan South.
Within a few days of the tr_ansfer, she was observed having coffee with driver Anthony Brikes (who
was still assigned to Eastside) in lower Manbhattan, far beyond his midtown driving route. Plaintiff
was interviewed concerning this conduct, but not disciplined. |
Subéequently, plaintiff was investjgated for four incidents, i.e, (1) a customer complaint; (2) the
failure to deliver packages to a buildipg; (3) a security breach, wherc_a she peﬁnitted an employee to re-enter
the building after he had left for the day; and, (4) falsification of delivéry scans. After an investigation by
UPS security officers, plaintiff mét with Division Manager, Andrew Jurasits, to explain her conduct. Mr.
Jurasist testified at triai that he was not satisfied with plaintiff’s explanations,’ and thus made the decision
to terminate ﬁer employment based oﬁ the conduct relating to the security breach and the falsification of the
delivery scans. He testified that he had no knonledge of plaintiff’s prior complaints to Mr. Coscia or Mr.
Beards.

Following her termination at UPS, at which time she was making $75,000, plaintiff obtained

‘At trial, UPS Supervisor David Rodriguez testified that he followed plaintiff and
observed her interacting with Brikes, but explained that he did so “. . . kind of sort of to help her,
to keep her out of her own way. She was a relatively new supervisor coming on car and maybe
she didn’t know how to interact with drivers being a female.” (Trial Tr. 1172 — 1173, February
11, 2014).

5Plam’uff explained at trial that she simply allowed a driver to retrieve his jacket after he
had passed through the metal detectors, and further, that Mr. Weaver had directed her to fill out
the documents whlch she was accused of falsifying.
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temporary employment at odd jobs. In January 2008, she was hired by Binder & Binderasa clerical

worker at a salary of $26,000.' She was terminated from Binder & Binder in March, 2009, although

.after her unior_x grieved her termination, she was offered, and declined, continued émploymerit.

" The Court’s Charge

With respect to the key issues of gender discrimination and retaliation, the Court fashioned

the folloWing charges:

SEXUAL HARASSMENT ' ‘

Plaintiff seeks to recover for alleged sexual harassment under the New
York City Human Rights Law. What is commonly referred to as sexual
harassment is a form of gender discrimination under the NYCHRL.

In order to establish a claim of gender discrimination under New York
City Human Rights Law (NYCHRL), plaintiff must prove by a
preponderance of the evidence each of the following elements:

(1) That she belongs to a protected group (in this case, there is no
dispute that Ms. Rivera is a female and as such is a member of a protected

- group)

(2) That she was subjected to unwelcome harassment; and

(3) That the harassment was based upon her gender.

In order for plaintiff to establish her claim that she was sexually
harassed, she must show that she was treated less well at least in part because
of her gender. You must consider the totality of the circumstances because
“the overall context in which the challenged conduct occurs cannot be
ignored.” ' :

The NYCHRL is not a general civility code. Petty slights and minor
inconveniences do not constitute harassment. However, the burden of proof
on the issue of whether the harassing conduct (if you find there to be any) was
slight or trivial is on the defendant.

The alleged sexual conduct must have been “unwelcome.” “In
determining whether conduct was unwelcome, the nature of the sexual
advances and the context in which they occurred are to be viewed in light of
the totality of the circumstances at issue.” If plaintiff’s actions in the
workplace show that she was a “willing participant” in the conduct at issue,
the conduct is not “unwelcome.” If you find that plaintiff has proven that she
was harassed on the basis of gender by employees of defendant UPS, you

-5
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must next decide whether defendant UPS should be held liable for those
actions. Defendant UPS is not automatically liable for the actions of every
one of its employees. An employer is liable for harassment or retaliation by -
its employees under the NYCHRL when:

(1) The harassing conduct was by an employee with “managerial or
supervisory responsibility” over the plaintiff; or,

(2) Defendant UPS knew about the harassing conduct and acquiesced
to the conduct or failed to take immediate and appropriate corrective action.
An employer is deemed to have knowledge of harassing conduct if it was
known by an employee with managerial or supervisory authority.

In order to determine whether an employee is a “managerial or
supervisory employee,” you must consider whether the employee had the
authority to affect the terms and conditions of plaintiff’s employment. In
making this decision, you should consider the nature of the relationship and
whether the individual had the authority to direct daily work activities, hire,
fire, promote, transfer or discipline the plaintiff.

If the harassing conduct was by an employee with managerial or
supervisory authority over the plaintiff, or if UPS knew of the conduct and
acquiesced to it or-failed to take immediate and. appropriate action, then
defendant UPS is liable. V

If, on the other hand, the harassing conduct was not by an employee
with managerial or supervisory authority, or if defendant UPS did not know
of the harassing conduct, you will consider whether UPS should have known
of the harassing conduct and failed to exercise reasonable care to prevent it.
In considering whether defendant UPS exercised reasonable care, you must
consider whether UPS established and complied with policies, programs and
procedures for the prevention and detection of harassing conduct by
employees, agents and persons employed as mdependent contractors,
including but not limited to:

‘a. A meaningful and responsive procedure for 1nvest1gatmg
complaints of discriminatory practices by employees and for
taking appropriate action against those persons who are found
to have engaged in such practices; '

b. A firm policy against such practices which is effectively
communicated to employees;

c. A program to educate employees about unlawful
discriminatory practices under local, state and federal law;
and '

d. Procedures for the supervision of employees specifically
directed at the prevention and detection of such practices; and
e. A record of no, or relatively few, prior incidents of
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dxscrlmmatory conduct by the person or persons alleged to
have harassed plaintiff.

If you find that in the exercise of reasonable care, defendant UPS
would not have known of the harassing conduct, or that UPS used reasonable
care to prevent it, you will find that UPS is not liable.

Plaintiff also claims that defendant UPS retaliated against her because
she opposed a practice made unlawful by New York City Human Rights Law.
She alleges that she was transferred to a less desirable location, and that she
was eventually fired. Defendant UPS asserts that plaintiff was transferred for
her benefit; and that she was terminated for falsifying records and authorizing
a breach of security. To establish a claim of retaliation, plaintiff must prove
by a preponderance of the evidence that:

(1) She engaged in conduct protected by the New York City Human
Rights Law; ‘ '

Activity that is protected by the New York City Human Rights Law
includes opposing any practice forbidden under that law; filing a complaint;
testifying or assisting in a proceeding under the NYCHRL; commencing a
civil action alleging unlawful or discriminatory practices under the
NYCHRL; and assisting in an investigation commenced under the NYCHRL.
Protected activities include informal as well as formal complaints and
complaints to management concerning discriminatory practices.

(2) Defendant UPS was aware of the conduct;

(3) Defendant UPS thereafter took some adverse employment action
against her which was reasonably likely to deter a person from engaging in
protected activity;

~ The adverse employment action need not be firing or a materially
adverse change in conditions of employment. Rather, it is for you to
determine if the adverse employment action was something which would
have a chilling effect on persons. And, -
_ (4) There was a causal connection between her partlmpatlon in the
protected activity and the adverse employment action.

A causal connection may be established either (1) indirectly, by
showing that the protected activity was followed closely by discriminatory
treatment, or through other circumstantial evidence such as disparate
treatment of fellow employees who engaged in similar conduct; or (2)
directly, through evidence of retaliatory animus directed against the plaintiff
by the defendant. However, the mere fact that protected activity may have
been followed by adverse action is not enough to establish that retaliation
occurred. - You may find that defendant retaliated against plaintiff for
complaining about sexual harassment, even if you do not return a verdict in
plaintiff’s favor on her claim for sexual harassment. It is possible for an
employee to complain that specified conduct amounts to discrimination and
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complain about that specific conduct, even when that conduct would not

actually qualify as discrimination under the law. If the employee protests and

is retaliated against by the employer, retaliation would exist so long as

 plaintiff had a reasonable, good faith basis to believe that she was subjected

to discrimination. Defendant UPS has presented evidence that plaintiff was

transferred for legitimate reasons, and that her eventual termination was

~ based on non-retaliatory reasons. Plaintiff has the burden of proving by a

preponderance of the evidence that defendant UPS’s asserted explanation for

her termination is not true, and is merely a pretext for impermissible
retaliation.

If you find that defendant UPS’s stated reasons for plaintiff’s
discharge was “pretextual,” that is, they were not the real reasons for the
discharge, then you may infer or not infer, as you choose, that the pretext was
designed to conceal retaliation. If you believe the reasons given by UPS for
Ms. Rivera’s discharge and you find that the decision was not motivated by
retaliation, you will find in favor of defendant UPS on the charge of

retaliation. '

The Court submitted a verdict sheet to the jury containing the following questions, which the
jury answered, as indicated: |

(1) Was plaintiff DENISE RIVERA subjected to gender discrimination under
the New York City Human Rights Law by harassing conduct? “Yes.” (5 of
6). '

~ (2) Was the harassing conduct, as found in Question 1, done by an employee
with managerial or supervisory responsibility over the plaintiff DENISE
RIVERA? “No.” (6 of 6).
(3) Did defendant UNITED PARCEL SERVICE, INC. know about the
harassing conduct, as found in Question 1, and acquiesce to it, or fail to take
immediate and appropriate corrective action? “Yes.” (6 of 6).
(4) Should defendant UNITED PARCEL SERVICE, INC. have known of the
harassing conduct, as found in Question 1, and failed to exercise reasonable
care to prevent it? (Not answered pursuant to Court’s instructions).
(5) Did defendant UNITED PARCEL SERVICE, INC. retaliate against
plaintiff DENISE RIVERA in violation of the New York City Human Rights
Law? “Yes.” (6 of 6). :
(6) Please enter the dollar amount that would fairly and adequately
compensate the plaintiff DENISE RIVERA for any loss of back pay, which
is the period from the date her employment ended with defendant UNITED
PARCEL SERVICE, INC., until the date of this verdict. “$420,000.” (6 of 6)

8
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(7) Please enter the dollar amount that would fairly and adequately
compensate plaintiff DENISE RIVERA for any loss of front pay, which is the
period from the date of this verdict into the future. “$310,000.” (6 of 6)
(8) Please enter the dollar amount that would fairly and adequately
compensate plaintiff DENISE RIVERA for emotional distress, pain and
suffering caused by defendant UNITED PARCEL SERVICE, INC.
“$300,000.” (6 of 6)
(9) Is the plaintiff DENISE RIVERA entitled to an award of punitive
damages: “Yes.” (6 of 6)

After a separate trial on punitive damages, the jury awarded $300,000 as exemplary

damages.

Argument

" The Finding of Sexual Harassment
The defendént argues that the finding of sexual harassment is unsupported by the evidence,
first, because Mr. Devany’s actions were “exclusively pérsonal,” occurring outside of UPS prémises
and outside of normal business hours, Defenidant UPS argues that the plaintiff failed to establish a
connection between the alleged har_assing con‘duﬁt which occurred oﬁtsidé of the workplace by Mr
Devany, and p_laintiff’s cmployinent. | | |
Secondly, defendaﬁt maintains that the conduct of Mr. Devény was not unwelcome, since
plaintiff herself admittedly called Mr. Devany numerous times outside of busir_iess hoﬁs, late at night
aﬁd on Weekends, both before and after she complained of his conduct. - In addition, plaintiff
frequently drOvé Mr. Devany home after work, both before and after her complaint. Further, when
Devany appearea at her apartment, she instrucfed the doorman to permit him to enter the building;
opened'thé door to him; and allowed him to sleep on her couch. Defendant th;is characterizes the

plaintiff as a “willing participant” in a relationship with Mr. Devany. (See Harris v. Franziska
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Racker Centers, Inc., 340 F. Supp.2<i 225,233 [N.D.N.Y. 2004].)

Third, defendant argues that the rumors concerning plaintiff’s conduct with Other drivers was
triggered by plaintiff’s own conduct, and thus she was not treated less well than other ernployees
“because of her gender.’f Further, de_fendant argues that statemerrts that employees are engaging ir1
consensual relationships, albeit embarrassing or humiliating, donot constitute sexual discrimination.

Plaintiff asserts that because the defendant UPS unsuccessfully moved for a directed verrlict
at trial, the Court’s prior rulings constitute the “law of the case,” precluding the present motion. In
any event, plaintiff maintains that the defendant’s characterizatio‘n. of the evidence is skewed,

~ ignoring crucial ev1dence favoring plamtlff’s case. Plaintiff argues that defendant ignores the
plaintiff’s testlmony (1) that she felt compelled to comply with Devany’s advances or face
repercussions at work, and (2) that his inappropriate verbal comments also occurred at work, in the
presence of other drivers, causing a loss of respect for the plaintiff. Further,’ plaintiff argues that the
sexually-charged and inappropriate comments inthe workplace created ahostile enyirohment for her,

despite the fact that the comments were also experienced by men.

Viearious Liability
- UPS'also argues that it is not vicariously liable for the conduct of Mr. Devany or the drivers
who were “spreading rumors” because (1) Mr. Devany was not 2 managerial employee; (2) Mr.
‘Coscia took prompt action to address the plaintiff’sz concerns, telling him not ro call plaintiff, and
plaintiff made no further complaint; and, (3) M. Beards took r)rompt action when notified of the
© “rumors.” | |
Plaintiff maintains that the evidence axrxply demonstrated that defen_dant UPS knew of the

harassing conduct and failed to take immediate and appropriate action. In this regard, plaintiff
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argues that Mr. Devany’s conduct was open and obvious; that the complaint to Mr. Coscia resulted
in plaintiff being sent.to The Remote; that mahager George Finelli was aware of Widespread rumors -
concerning plaintiff’s relationships with drivers, which' he related to the plaintiff; that plaintiff was
placed under the supervision of Robert Weaver, Who concededly “thought of Devany as a son,” and

knew of the plaintiff’s complaints.

' The Finding as te Retaliation -
| With respect to the claim of retaliation, defendant UPS maintains that because none of the
underlying conduct of Whicﬁ plaintiff eomplained, based on the arguments advanced above,
constitute sexual harassment, and thus there could be no retaliation, as plaintiff did not complain of
“any practice forbidden” by the NYCHRL. (Aelmin. Cede § 8-107[7]). In any event, defendant
contends that the various jeb reassignments given to the plaintiff ih 2006 and 2007 did not impact
her salary or other benefits, and did not constitute adverse employment actions. (See Chin v. New
York City Housingv Authority, (106 A.D.3d 443, 965 N.Y.S.2d 42 I[lst Debt. 2013]).) Lastly,
defendant maiﬁtains that the termination of plaintiﬁ’ s efnployment, sixteen months aﬁer her
complaint to Coscia and seven months after her complaint to Beards, was wholly u_nreléted to the
‘conduct she alleged as the basis of this action, and was imposed by ‘an actor who had no knowledge
of, and was nof acting in relation to the plaintiff’s earlier complaints. |
Plaintiff, on the other hand, contends that her complaints clearly constituted complaints of
sexual harassment, and that the reassignment of the plaintiff to “undesirable locations,” and her
eventual termihation from employment, clearly constituted retaliation. Plaintiff contends that the
transfers océﬁrred almost immediately after the plaintiff made complaints regarding her employment

conditions, suggestihg that there was a causal relation between the complaints and the transfers.
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Further, pléintiff asserts that after she was assigned to reporf to Mr. Weaver (who thought of Devany

“as a son”) in 2007, he recommended her termination on insubstantial charges.

Compensatory Damages

~ Asto the award of $3OO 000in compensatory damages, defendant notes that the pla1nt1ff did

not begin counseling for her alleged mental anguish until two years after she left UPS, and then, she
“attended couﬁseling only sporadically. Moreover, defendant contends that the need for counseling

~ was caused by events in her life unrelateo to UPS, including the break-up of her marriage, domestic
violence, and her terminaﬁon from employment at Binder & Binder in March 2009, causing her to

move into a homeless shelter with her children.

Plaintiff asserts that the award was supported by the evidence, and within acceptable ranges,

citing Albuino v. City of New Y ork (67 A.D.3d_467, 409 [1st Dept. 2009]) and McIntyr v Manhattan

Ford, Lincoln—Mercury, Inc. (256 AD.2d 269 [1st Dept. 1998].)

_Ecohomic Damages

As to economic damages, at the time of her termination in July 2007, plaintiff was earning
$75,000 annually. | Defendaht argues that although plaintiff was terminated from Binder & Binder,
she grleved that dCClSlOn and was offered continued employment, whlch she declined. Defendant
thus argues that plam‘uﬁ’ s damages should cease as of March 2009 based on her failure to mitigate.
Moreover, defendant contends that plaintiff’s back pay could not have exceeded $307,750, takmg‘
into account monies she made in other jobs, the difference between her pay at UPS and her pay at
Binder & Binder, and amounts 'r‘ec:eived in unemployment benefits. Defendaﬁt thus maintains that

back pay was excessive by at least $112,250.
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"Plaintiff counters that the defendant’s calculations did not take into account raises or bonuses.
With regard to front pay, defendant argues that the award fdr ten years could be no more than
$300,000, as this was the amount requested by the | plaintiff in summation, and thus should be

reduced by $10,000.

Punitive Damages
As to punitive damages, the defendant argues that noné of the actors involved in the various -
decision-making positions conc_:erning the blaintiff had a sufficiently high level of management
authority so as to bind the defendant, and that even if they did, the conduc; alleged did not warrant
the imposition of punitive damages. |
Plaintiff’ s maintainé that UPS’s policy against discrimination “was worth nothing more fhat
the paper it was written on and that, in reality, UPS paid no attention to the human rights laws in its

workplace.”

Standarﬂ of Reviéw

Sufﬁciéncy of tﬁe Eﬁidence
The CPLR 4404 standard for setting aside a verdict as insufficient is whether there exists a
“valid line of reasoning and perm1831ble inferences which could possibly lead rational [people] to
the conclusion reached by the jury on the basis of the ev1dence presented at tr1al " (Cohen v.
" Hallmark Cards, 45 N.Y.2d 493, 499, 382 N.E.2d 1145, 410 N.Y.S.2d 282 [1978], Guthrie v.

Overmyer, 19 A.D.3d 1169, 797 N.YS.2d 203 [4th Dept. 2005)).

Weight of the Evidence

“To set aside the verdict as contrary to the weight of the evidence, the defendant is required

13
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to »show that the evidence so pfepondefafes in its‘ favor that the verdict could not have been reached
on any fair interpretation of the evidence. (Lolik v. Big VSupe}'markets, 86 NY2d 744, 746, 655
N.E.2d 163, 631 N.Y.S.2d 122 [1995]). "The question of whether a verdict is against the weight of
the evideﬁce is discrétion—laden, aﬁd the cﬁtical inquiry is whether the verdict rested on a fair
interpretation of the evidence" (Gartech Elec. Contr. Corp. v Coastal Elec. Cdnstr. Corp.,66 AD3d
463, 480, 887 N.Y.S.2d 24 [1st Dept 2009], appeal dismissed 14 N.Y.3d 748, 925 N.E.2d 84, 898
N.Y.S.2d 81 [2010]). “[I]n the absence of an indication that substantial justice has not been done,
a litigant is entitled to the benefit of a favorable Ve;'dic Y (Cholewinski v. Wisﬁicki, 21 AD3d 791,
801 N.Y.S.2d 576_ [1st Dépt 2005].) Moreover, in deciding this motion the evideﬁce supporting the
verdict is entitled to every favorable inference. (Broadie v. St. Francis Hosp., 25 A.D.}d 745, 807
N.Y.S.2d 656 [2nd Dept. 2006].) "It is for the jury to make dgterminations as to the credibility of '
the witnesses, and great deference in this regard is accorded to the jury, which had the oppértunity
to see and hear the witnesses" (Exarhouleas v Green 317 Madisbn, LLC, 46 AD3d ‘854v, 855, 847
N.Y.S.2d 866 [2d Dept 2007]). In determinihg the motion, "the trial court must afford the party
opposing the motigjn every inference which may properly be drawn from the facts presented, and the
facts must be considered in a light most favorable to the non-movant" (Szcze_rbiak v Pilat, 90 NY2d

553, 556, 686 N.E.2d 1346, 664 N.Y.S.2d 252 [1997]).

‘The New York City Human Riéhts Law

’ _The Local Civil Rights Restoration Act of 2005 was enacted by the City Council of the .City
of New York ;‘to clarify the scope of New York City's Human Rights Law,” which, the Council
found “has been construed too narrowly to ensure protection of the civil rights of all persons covered

by the law.” (Local Law No. 85, 2005, § 1.), among other things, amended Administrative Code §
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8-130 to read: "The pro-\'isions of this ﬁitle [i.e., the New York City Human Rights Law] shall be
construed liberally for the a;:compl-ishment of the uniquely broad and remediél purposes thereof,
regardless of whether federal or New York State civil and human rights laws, including fhose laws
with provisions éompmably—Worded to provisions of this title, have been so construed." The
appllcatlon of the Local Civil Rights Restoration Act requires the Court to construe the City's
Human Rights Law, broadly in favor of discrimination plaintiffs, to the extent that such a
construction is reasonably possible. 4lbunio v. Czty of New York 16 N.Y.3d 472 947N.E.2d 135,
922 N.Y.S.2d 244 (2011) (1n an Administrative Code § 8-107 (7) retahatlon case, upholding jury
verdict that plaintiff was retahated against for "opposing" discrimination).
| In Féragher v. City of Boca Raton, (524 US.. 775, 118 8. Ct. 2275, 141 L. Ed. 2d 662
[1998]) and Burlington Industries, Inc. v, Ellerth, (524U.8.742,118S. Ct. 2257, 141 L.Ed.2d 633
[1998]), the United States Supreme Court recognized an afﬁrmative defense in Title VH- sexual
harassment cases where the employer shows

that (1) no tangible employmént action such as discharge, demotion, or undesirable reassignment
was takeﬁ as part of the alleged harassment; (2) the employer exercised reasonable care to pfevent
and correct promptly any sexually harassing .behavior', and, (3) the blaintiﬁf employee unreasonably
failed to take advantage of any preventive or corrective opportunities provided by the employer or
to avoid harm otherwise. That defense fnay mitigate damagés inacase brought undér the New York
City Human Rigﬁts Law, but does not bar liability. (Zakrzewskav. New School, 14N.Y.3d 469,479-
480,928 N.E.2d 1035, 902 N.Y. S.2d 838 [2010]; McRedmond v. Sutton Place Rest. & Bar, Inc., 95
A.D.3d 671,945 N.Y.S.2d 35 [1st Dept. 2012] [NYCHRL imposes stnct liability on employers for
the acts of managers and Supervisqrs].) : |

- Specifically, the NYCHRL (Administrative Code art. 8), imposes liability on the employer

15




FILED Dec 29 2015 Bronx County Clerk

for sexual harassment in three instances:
(1) where the offending employee exercised manag_eﬁal' 6r supervi_éory
' responsibili&, or® | |
(2) where the ¢mployer knew" of the offending empioyee's unlawful
discriminatory conduct and acquiesced in it or failed to take immediate and
a}ppropriate qonective action, or |

(3) where the employer should have known of the offending employee's

5[t was sharply contested at trial whether or not Mr. Devany, who, like the plaintiff, held
the job title “on-car supervisor,” was a managerial employee. Plaintiff attempted to show that
Mr. Devany was a de facto manager because he was the “lead supervisor” and had some alleged
degree of oversight over the other on-car supervisors. The NYCHRL does not define
"supervisor" or "managerial or supervisory responsibility," and the standard for determining,
under the NYCHRL, who should be considered a supervisor is not well settled. Under federal
law an employer may be vicariously liable for an employee’s unlawful harassment only when the

~ employer has empowered that employee to take tangible employment actions against the victim,
i.e., to effect a “significant change in employment status, such as hiring, firing, failing to
promote, reassignment with significantly different responsibilities, or a decision causing a
~ significant change in benefits.” (Vance v. Ball State Univ., 133 S. Ct. 2434, 2443, 186 L. Ed. 2d
565, 2013 U.S. LEXIS 4703 [2013]). The Supreme Court rejected the reasoning of some New
- York federal courts which adopted a broader definition, one derived in part from the Equal
Employment Opportunity Commission (EEOC) enforcement guidelines, which found
supervisory authority where an employee “has authority to direct the employee's daily work
 activities." (See Heskin v InSite Adver., Inc., 2005 WL 407646, 2005 U.S. Dist LEXIS 2546,
[S.D.N.Y. 2005]). However, this broader definition has been held "more compatible with the
City law's formulation 'managerial or supervisory responsibility." (O'Neil v. Roman Catholic
Diocese of Brooklyn, 31 Misc 3d 1219[A],927 N.Y.S.2d 818,2011 NY Slip Op 50738[U],
affirmed on other grounds, 98 A.D.3d 485, 949 N.Y.S.2d 447 [2d. Dept. 2012]; see also,
Cajamarca v. Regal Entertainment Group, 2013 N.Y. Misc. LEXIS 4851, 2013 NY Slip Op
32615[U] [N.Y. Sup. Ct. Oct. 17, 2013]. As federal precedent "is not binding in light of the
remedial purposes of the City statute,” the more liberal standard should apply. (Fornuto v Nisi,
84 AD3d 617, 617, 923 N.Y.S.2d 493 [1st. Dept. 2011]; see Williams, 61 AD3d, at 66-67)
~ (interpretations of similar federal provisions should be viewed "as a floor below which the
[NYCHRL] cannot fall, rather than a ceiling above which the local law cannot rise™ [citation
- omitted]). The jury ultimately made a unanimous finding that Mr. Devany was not a managerial
employee. The Court finds no basis to disturb the jury’s conclusion in this regard.
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unlawful discriminatory conduct yet failed to exercise reasonable diligence

o prevent it. Admrrristrative Code of the City of NY § 8-107(1 3)(h)(1)-,(3)_.

Regarding the first two instances an employer's anti-discrimination policies and procedures may be

considered only in mitigation of the amount of civil penalties or pumtrve damages recoverable in a

cml actlon Admlmstratrve Code of the City of NY § 8-107(e). Asto the third 1nstance mitigation

does not apply. As a result, even in cases where mitigation apphes, compensatory damages, costs,
and reasonable attomeys fees are still recoverable.

- With respect to sexual harassment by a nonmanagerial employee, the NYCHRL prohibits, .
inter alia, dlscnrnmatlon on the basis of sex by employers (See Administrative Code of City of NY
§ 8-107 [1] [a]). Where an employee complains of sex dlscnmmatron, which includes sexual
harassment (Ssee Williams v New York City Hous. Auth., 61 AD3d 62,75, 872 N'YS2d 27 [2009]),
the employer will be held liable, inter alia, where "the employer should have known of the ‘
employee's or agent's discriminatory conduct and failed to exercise reasonable diligence to prevent
such drscnmmatory conduct" (Administrative Code of City of NY § 8-107 [1 3] [b] [3]; see, O’Nezl

v. Roman Catholzc Diocese of Brooklyn 98 A.D.3d 485, 949 N Y.S.2d 447 [2d Dept. 2012]). -

Discussion
Przor Rulzngs Not Law of the Case
Plaintiff asserts that because the defendant UPS unsuccessfully moved for a directed verdict
at trial, the Court’s prior rulings constitute the “law of the case,” precluding the present motion.
| However, a ‘directed verdict in favor of the defendant at trial would have been warranted only if
“there [was] no rational process by which the trier of fact could base a finding in favor of the

nonmoying party.” (Szcerbiakv. Pilat, 90N.Y.2d 553,556,664 N.Y.S.2d 2521 997].) The Court’s
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 trial vlfulings held ohly that there existed a rational process by which the jury could find in favor of
the plaintiff; and thus applied a different Standard from that at issue here — the weight of the
evidence.
The F inding of Sexual Harassment A
Under the NYCHRL, it is unlawful for an employer to fire or refuse to hire or employ, or
otherwise to discriminate in the terms, conditions and privileges of emplQ);mem, because of, as
- relevant here, an individual's sex or gender. (Administrative Code § 8-107 [1][a].) As under Title
VII, sexual harassment which results in a hostile or abusive work environment is a form of gender
discrimination pr‘ohibited by the NYCHRL. (See Wiiliams v New York City Hous. Auth.,61 A.D.3d
62,75, 872 N.Y.S.2d 27 [1st Dept 2009]).
The NYCHRL was intended to Be more protective than its state aﬁd federal counterparts and
its provisions accdrdingly must be liberally construed to éccomplish "the uniquely broad and
‘remedial purposes” of the law. (Administrative Code § 8-130; see Wil_liams; 61 AD3d at 66.) In
contrast to the standards applied in Tiﬂe VII cases, to establish sexual harassment under the
NYCHRL, a plaiﬁtiff need not establish that thé conduct was severe or pervasive, only that "she has
~ .been treated less well than other employees becaus¢ of her gender" and that the conduct consisfed
of something more than "petty slights or trivial inconveniences'." In Williams v New York City Hous.
Auth. (61 AD3d 62, 872 NYSZd 27 [1st Dept. 2009]), the First department concluded that the
standard does nét apply to the NYCHRL. In Williams that, for purposes of hostile .workplace
environment claims brought under the NYCHRL, "... the primaiy issue for a trier of fact in
vhafassment cases, as in ofher terms and conditions -cases, is whether the plaintiff has proven by a
-preponderance of the evidence that she has been treated less well than other employees because of

her gendér.” (See also Hernandez v, Kaisman, 103 A.D.3d 106,957 N.Y.S.2d 53 [1st Dept. 2012]).
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Defendant UPS argues that the plaintiff failed to establish a coﬁnection Between the alleged
harassing conduct which occurred outside of the workplace by Mr. Devany, and plaintiff’s
employment. Yet defendant ignores the testimony of inappfopriate conduct and comments which
were pervasive in the workplace, as well as the sexually-charged rumors wﬁich were peﬁnitted to
circulate concerning the plaintiff. Plaintiff argues, and the Court finds, that there was ample
evidence that the sexually-charged and inappropriate comments in the workplace created a hoétile
énvironment for hef, despite the fact that the comments were also experienced by men. As plaintiff
was the subject of sexually charged comments and rumors, it can hardly be said that she was not.
treated different bépause of her gender — albeit certain UPS drivers were also implicated as having
had an intimate r_elationship with the plaintiff.

Defendant maintains that the conduct of Mr. Devany was not unwelcome. While there was
much conﬂicting‘ evidence on this subject, the jury had ample basis to find that the plaintiff
_attempted to both appease and put off Mr. Devany at the same time, in an effoﬁ to avoid adverse
employment consequences. As Devany was a popular employee and'su.pervisor at UPS, plaintiff

might well have believed that cutting off all ties to him would incur his wrath. -

Defeﬂdant argues that the rumors concerning plaintiff’s cbnduct with other drivers was

| triggered by plaintiff’s own cpndgct, and thus she was not treated less well than other employees
“because of her gender.” ‘There are, indeed, cases holding that statements that employees are
engaging in consensual relationships, albeit embarrassing or humiliating, does not constitute sexual
discrimination. “Even if embarrassing or even humiliating, a statément that an employee is having
a consensual relationship with a co-worker cannot be construed as discn'minatioﬁ or harassment on
the basis of sex absent some additional showing, such as that the plaintiff was singled out for such

comments because of his or her gender.” (DelleFave v. Access Temporaries, Inc., 2001 U.S. Dist.
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LEXIS 97 [S.D.N.Y. 2001]) But here, the rumors concerning the plaintiff were not the sole source

of harassment, as the rumors were joined with Mr. Devany’s conduct, as well as evidence of sexual

- comments made by other drivers. This case is accordingly more akin to Townsend v. New York State

Dep't of Corr & Cmty. Supervzszon (2012 U.S. Dist. LEXIS 140745 [W.D.N.Y. Sept. 28, 2012]),

inwhich the court denied summary judgment where plamtlff averred that hostile employment actions

. began after she declined a supervisor’s sexual advances, and other persons allegedly made, and
permitted others to make, comments indicating that plaintiff was sexually promiscuous, and thgt she

‘was.attempting to "sleep her way to the top." There was no indication that similar comments were

made about fnqles. Accordingly, “in the predominantly male setting in which the parties worked,”

these comments were sufficient to suggest that they were motivated by plaintiff's gender.

Vicarious Liability

UPS argues that it is not vicariously liable for the conduct of Mr Devany or tfxe drivers who
were “spreading rumors” because immediate and appfopriate corrective action was taken.

Nevertheless, the jury could ﬁnd, consistent with the evidence, that defe_ndant UPS knew of
the harassing conduct,and that thp job transfers were.' not “immediate and appropriate‘action,” but
were, in fact, punitive. In this regard, the job ftransfers could well be construed as punishment for
the plaintiff’s cor;lplainté, especially as the plaintiff was eventually placed under the supervision of
Robert Weaver, who conéédgdly “thought of Devan_y as a son,” and knew of the plaintiff’s

complaints.

The Finding as to Retaliation |

The Court rejects defendant UPS’s argurhent that the underlying conduct of which plaintiff
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complained did not constitute sexual harassment, ahd thus, there is a basis for a retaliation claim
based upoh plaintiff’s complaint of “ény practice forbidden” by the NYCHRL. (Admin. Co'de § 8-
- 107[7)) This Court further rejecté defendant’s argument that the various job reassignments given
to the plaintiff in 2006 aﬁd 2007 did not impact her salary or othef benefits, and ciid not constitute
adverse employment actions. Tb_the extent thaf defendant relies on Chin v. New York City Hous.
Auth. (supra, 106 A.D.3d 443,965 N.Y.S.2d 42 [1st Dept. 2013]) as standing for the proposition that
a lateral reassignment can not constitute reté.liation, defendant’s reliance is misplaced.  In Chin,
plaintiff alleged that her transfer from headﬁuarters in downtown Manhattan to a field office in
Harlem was discriminatory, but according tc; the. First Departméht, “she failed to raise an issue of
fact whether the 1egitimaté, nondiscriminatory reasons proffered therefor by defendant were merely |
a pretext‘ for discrimination.” (Id. at 444.) Here, plaintiff adduced sufficient evidence for the jury
to find that the transfers wefe a pretext.
Astoher term_ihation, plaintiff similarly adduced evidence that her termination was a pretext,
asit was based on evaluatibns by Weaver, who considered Devany “a son.” The jury was thus:
entitled to find that in 2007, he recomménde_d her termination on insubstantial charges as a means

of retaliation.

Compensatory Damages |

The a@a:d of $3 00,000 in damages for emotional distress was consistent with the evidence, '
and not excessive. »(_Albuino V. City of New .York, 67 A.D.3d 4Q7, 409, 889 N.Y.S.2d 4 [1st Dept. -
2009] D'urj's determination to award $491,706 in compensatory damages was supported by the
evidence of major reactive depression was that plaintiff was being stereotyped as a pedophile, and

the damage to his reputation and professional career caused by his being perceived as a gay man and
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stereotyped as a child molester], affirmed by, inpart 16 N.Y.3d 472,947 N.E.2d 135 922N.Y.S.2d
244 2011}, Worthen-Caldwell v. Special Touch Home Care Servs., Inc., 78 A.D.3d 822, 911
N.Y.‘S.Zd 122 [2d Dept. 2010] [reducing verdict as to damages for sexual harassment for past pain
and suffering from the principal sum of $1,300,000 to the principal sum of $200,000 and as to
damages for future pain and suffering from the principal sum of $560,000 to the principal sum of

$50,000]).

Economic Damages

’As to economic damages, at fhe time of her termihation in July 2007, plaihtiff was earning
$75,000 annually. Defendant argues that because plaintiff was terminated from sﬁbsequent
employment with Binder & Binder, the jury’s award should be reduced. Plaintiff counters that the
defendant’s calculations did not take into account raises or bonuses.

There is a duty to mitigate damages on the part of the plaintiff iﬁ a gender discrimination
action. "[A]n award of front pay in lieu of reinstatement does not contemplate that a plaintiff wﬂl
sitidly by and be compensated for doing nothing, because the duty to mitigate damages by seeking
employment elsewhere mgmﬁcantly limits the amount of front pay available." (Whittlesey v Union
Carbzde Corp., 742 F.2d 724, 728 [2d. Cir. 1984].) New York courts have Tecognized a duty to
mitigate under the New York State Human Rights Law. (See Rio Mar Rest. v New York State Div.
of Human Rights, 270 A.D.2d 47 [1st Dept. 2000].) At least one case has recognized a duty to
mitigate under the NYCHRL. (Mclver v. Cooperative Centrale Raiffeisen Boerenleenbank B. A.,
2009 N.Y. Misc. LEXIS 5565, 2009 NY Slip Op. 32472[U] [N.Y. Sup. Ct. Oct. 21,2009].)

The burden of proof as to mitigation is on the defendant. The einpioyer "bear[s] the burden

of proving that the complainant did not make a diligent effort to mitigate damages." (Matter of State
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Div. of Human Rights v North Queensview Homes, 75 A.b.2d 819,821,427N.Y.S.2d 483 [2d Dept.
1980].; see also Matter of New York State Div. of Human Rights v Wackenhut Corp., 248 A.D.2d
926, 670'N.Y.S.2d 134 [4th Dept 1998].) The employer must also show "the amount by which . ..
available substitute emplojrment wbuld have mitigated [plaintiffs] damages." (Matter of Northeast .
Cent. School Dist. v Webutuck Teachers Assn., 121 A.D.2d 544, 545, 503 N.Y.S.2d 603 [2d Dépt.
1986].) | '

Where a plaintiff obtains equivalent employment elsewhere and quits without sufficient
reason, the backpay award must be offset by the amount the plaintiff would have earned had he kept
the job. This rule also applies where the plaintiff engages in willful miscoﬂduct in'.order to be fired.
(Strauss v. Microsoft Corp.,1995 U.S. Dist. LEXIS 7433 [S.D.N.Y. 19951). Butthe burden reina_ins
on the defendant employer to prove a failure to mitigate by demonstrating that substantially
equivalent work was available, and that the claimant did not éxercise reasonable diligence to obtdin
it

| The Court agrees with the defendant’s arguments and conclusions that the award rendered
by the jury deviated from the reasonable evidence in this case, and did not take into account the
amounts which plaintiff did eam; as well as the salary which she was earning and lost due to her own
willful conduct. The award for bacic pay must be reducéd by $112, 250.

Similarly, the award for front pay must be be reduced by $10,000, as the amount awarded
was not based on credible evidence, and in fact exceeded the axhount demanded by the plaintiff’s

counsel in summation.

Punitive Damages

As to punitive damages, the jury’s assessment in the amount of $300,000 was, again,
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supported by the evidence and not excessive. (McIntyr v. Manhattan Ford, Lincoln-Mercury, Inc.,
256 A.D.2d 269, 682 N.Y.STZd 167 [1st Dept. 1998] [awardihg $1.5 million in punitive damages in
sexual harassment action]; Walshv. Covenant House, 244 A.D.2d 214, 664 N.Y.S.2d 282 [1st Dept.

1997] [reinstating claim for punitive damages])).

Motion for Attofney_ 's Fees
Plaintiff separately moves for attorneys’ fees pursuantto NYC Human Rights Law 8-502(f),
and pre-judgment interest pursuant to CPLR 5‘004. ‘Brian Heller seeks fees for 606 hours ata billing
rate of $485, arﬁounting to $293,9.10. Davida S. Perry, Esq., seeks fees for assisting Mr. Heller at
trial, commeﬁcin‘g with preparation for voir dire in November, 2013. She states that she expended
196 hours at a rate of $685, representing a total fee of $1’34,260. In addition, they seek costs of
$21,575.50.
In opposition, the defendant contends that the hourly rates sought by the plaintiff’s attorneys
are not reasonable, noting that much lower hourly rates — ie., $225 for Mr. Heller, and $350 for Ms.

Perry — were awarded by the Southern District Federal Court in Insigna v. Cooperatieve Centrale

Raiffeisen Boerenleenbank B.A..(478 F. Supp. 2d 508, 510 [S.D.-N.Y, 2007]). Further, defendant
contends that fees should be awarded under NYC Human Rights Law 8-502(f) only for work
performed after the commencement of litigation. In addition, the defendant points to numerous
entries on the plaintiff’s attorneys’ billing records which do not specifically identify the work
* performed (i.e., “Spoke with Denise,” or “Discussed Rivera with BH and MS™), or which are largely
clerical in nature (i.e., 1eaving phone messages in an unsucéessful attempt to contact the plaintiff),
all of which amounts to approximately 13 hours of tilﬁe. The defehdant contends that Mr. Heller’s

hourly rate should be reduced to $400 from $485, and his 606 hours reduced to a total of 571 hours,
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for a total fee of $228, 736 for his work on the case. Similaﬂy, the defendant contends that Ms. |
Perry’s fee should be reduced to $57, 575 (164.5 hours at $350 per hour). “

The Court finds that Ms. Perry, while a capable attorney, played a subordinate role in the trial
of this action. W1_thout disparaging her professxonahsm, her ability as an attorney, or her experience,
the simple fact is that Mr. Heller was primarily respon_s_ible for arguing and presenting the case, both
to the jury and in the humerous conferences and arguments taken outside of the presence of the jury.
This Court further agrees with 'the defendant’s asse ssment with respect to the proper hourly rates and
time expended in tlns action. Further, this Court notes that the request-for costs contains charges
for improper items, such as electromc legal research ($4, 7 15.28) and meals ($480.86). Therefore
the costs will be reduced to $16,379.46.

The Court, taking into accoxint all of the applicable considerations, awards a total .fee
inclusive of eosts of $347,354.46 (Mr7 Heller’s fee being calculated as $450/hour at 571 hours,
amouﬁting te $256,950; Ms. Perry’s fee being calculated as $450/hour at 164.5 hours, amounting
fo $74,025; and cumulative fees amounting to $330,975). (See Fornuto v. Nisi, 84 A.D.3d617,923.
N.Y.S.2d 493 [1st Dept. 201 1] [Adm_inistrativ'e Code of City of N? § 8-502 [f] provides that the
court, in its disc_retion, may award the prevailing party costs and reasonable attorney's fees; a case

- which involves a jury Qerdict warrants the award of “some fees.”]). |

With regard to the pre-j udgment interest pursuan:t to CPLR 5004, “decision whether to award
prejudgment interest rests entirely within the trial court's discretion.” (National Communs. Ass'nv.
AT&T, 1999 U.S. Dist. LEXIS 6318 [S.D.N.Y. Apr. 29, 1999)). Furtherrnore, “since Title VII

~ authorizes interest awards as a normal 1nc1dent of suits agalnst private parues and since Congress
has waived the Postal Service's immunity from such awards,” it follows that plamuffs may recover

prejudgment mterest awards as part of the backpay remedy in actions brought under Title VIL”
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(Loeffler v. Frank, 486‘U.S. 549, 558 [1988)). .In‘its determination of whether or not to award | |
prejudgment interest, a Court must consider the following factors: “(i) the need to fully compensate
the wronged party for actual da'mages suffered, (ii) considerations of fairness and the relative equities
of the award, (iii) the remedia1 purpese'of the statute involved, and/op (iv) such otﬁer general
principles as are deemed relevant by the court.” (Wickham Contracting Co. v. Local Union No. 3,
Intérnational Brotherhodd of Electrical Workers, 955 F.2d 831, 833-834 [2d Cir. 1992]).

In the instant case, the Cdurt declines to award pre-judgment .interest as the reduced backpay

award is fair and fully compensates the Plaintiff.

CONCLUSION
Accordingly, 1t is hereby |
ORDERED that defendant s motlon is granted to the extent of ordering a new trial on
damages for future pain and suffering, unless plaintiff stipulates to areduced award of $307,750 for
back pay, and $300,000 for front .pay, with the verdict otherwise.unchanged, within 30 days after
, servxce ofa copy of this order with notice of entry, and it is further
ORDERED that plaintiff is awarded attorney’s fees mcluswe of costs and disbursements of

$347,354.46.

Dated: December 9# , 2015 '_ E A (

SHARON A. M. AARONS, J.S.C.
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