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(At this time, the witness entered the courtroom) 

THE CLERK: Remain standing. 

right hand. 

Please raise your 

Do you solemnly swear or affirm that the 

testimony you are about to give this Court and jury will be 

the truth, the whole truth and nothing but the truth? 

THE WITNESS: I do. 

E D W A R D T 0 R I E L L 0, having been called as a 

9 witness by and on behalf of the Defendant, having first been 

10 duly sworn, was examined and testified as follows: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE CLERK: Thank you. Please be seated. 

May we have your name and business address, 

please? 

THE WITNESS: Edward Toriello, 78-15 Elliot 

Avenue, Middle village, New York 11379. 

THE CLERK: Thank you. 

THE WITNESS: You're welcome. 

THE COURT: Good afternoon, sir. 

THE WITNESS: Good afternoon. 

THE COURT: These attorneys will ask you some 

questions. What I want you to do is let the attorney 

finish the question before you start to answer, so you are 

not talking at the same time. 

THE WITNESS: Yes. 

THE COURT: I want you to speak loud enough so 
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everyone can hear you. If the attorney sitting down, the 

one not asking questions, if you see that attorney stand 

up, it means they are going to say "objection". As soon as 

you see him stand up, I want you to stop and look to me and 

I will let you know whether you should answer that 

question. 

THE WITNESS: Thank you. 

THE COURT: We have some water there for you and 

we will refill it. 

THE WITNESS: Thank you. 

MR. NEWMAN: May I inquire? 

THE COURT: Yes. 

DIRECT EXAMINATION 

BY MR. NEWMAN: 

Q. Good afternoon, Dr. Toriello. 

A. Good afternoon. 

Q. Could you tell us what your educational and 

professional background is? 

A. Sure. I went to college and graduated from Brooklyn 

College here in Brooklyn. I went to medical school and 

graduated from State University of New York at Downstate here 

in Clarkson Avenue. And I then did-- I'm sorry, no. I 

graduated from Buffalo. I did a residency program at Downstate 

here in Brooklyn from 1980 to 1985 in orthopedic surgery. 

Since that time I have been in private practice in orthopedic 
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1 surgery. 

2 Q. Are you licensed to practice medicine in the State of 

3 New York? 

4 

5 

A. 

Q. 

Yes. 

Do you hold any medical appointments at any medical 

6 societies? 

7 

8 

9 

10 

11 

12 

Yes. 

Can you tell us about that? 

A. 

Q. 

A. I am past treasurer of the American Academy of 

Orthopedic Surgeons. I am on the board of directors of the New 

York State Society of Orthopedic Surgeons. I am assistant 

treasurer of the Kings County Medical Society. I am a member 

13 of the Med i cal Society of the State of New York. 

14 

15 

16 

17 

18 

Q. 

A. 

Q. 

A. 

Q. 

Are you affiliated with any hospitals at this time? 

Yes. 

Tell us about that, please. 

Wycoff Heights Hospital and Flushing Hospital. 

Is there something called board certification in the 

19 practice of orthopedic medicine? 

20 

21 

22 

23 

Yes, there is. 

Can you tell us about that? 

A. 

Q. 

A. Well, board certification is a voluntary process that 

a physician puts him or herself through. It consists of 

24 finishing a qualified certified residency program successfully 

25 and then completing successfully a written examination. When 

II 
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1 one does that, then one is able to sit for the oral 

2 examination. The oral examination is an examination that takes 

3 place with the candidate facing four other physicians, 

4 orthopedic surgeons who are all board certified, and they ask 

5 the candidate questions. You must pass all parts including the 

6 written and oral part of the examination in order to be 

7 considered board certified. 

8 I have sat on both sides of that table both as a 

9 candidate and also as an examiner for other candidates. Board 

10 certification does not last forever in orthopedic surgery. 

11 

12 

It's a ten-year defined certification. So you must recertify 

every ten years. So I certified the first time in 1988, 

13 recertified in 1998, certified again in 2008 and will recertify 

14 again 2018. 

15 Q. Doctor, are you being paid for your time here this 

16 afternoon to testify? 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

Yes. 

What is your compensation? 

$5,000. 

Doctor, can you tell us what your current practice 

21 currently consists of? 

22 A. I am an orthopedic surgeon. I see folks who injure 

23 themselves, injure their bones or their muscles. Also, 

24 individuals who have problems with arthritis and other problems 

25 such as osteoporosis and I care for them. 

II 
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Do you currently do surgery? 

387 

No, I stopped doing surgery in November of 2007. 

Why is that? 

I had a total knee replacement that got infected, so I 

5 stopped doing surgery at that time. 

6 Q. Do you still have your active practice today in Middle 

7 Village? 

8 

9 

A. 

Q. 

Yes. 

As part of your practice do you also consult for 

10 litigation purposes like this one? 

11 

12 

A. 

Q. 

Yes. 

And about what's the percentage of the practice for 

13 litigation versus private patients? 

14 A. Probably about 35 to 40 percent of my time is spent i n 

15 medical legal matters and about 60, 65 percent of my time is 

16 spent seeing private practice patients. 

17 Q. Doctor, can you explain for us what bursitis in the 

18 shoulder is? 

19 A. Well, anything that has the suffix "itis" on it in 

20 medicine means inflammation of whatever it is that came before 

21 

22 

23 

24 

it. So bursitis is an inflammation of a structure called the 

bursa. Myositis would be inflammation of the muscle. So 

"Itis", inflammation. Bursitis, bursa. 

Q. Have you treated patients who have had bursitis of the 

25 shoulder? 

II 
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Yes. 

What's typically the genesis of shoulder bursitis? 

Well, bursitis is like any other inflammation. It's 

usually due to either, A, of two things. It could be overuse 

5 or it could be from an injury. 

6 Q. If it's from an injury, are there certain indications 

7 done in testing and things of that nature which would separate 

8 whether bursitis is caused from a single traumatic event versus 

9 a repetitive motion of the shoulder? 

10 A. Well, certainly, yes, there would be. A good test to 

11 show that would be an MRI. An MRI is an exquisitely sensitive 

12 test to show any evidence of trauma. Trauma is an injury. 

13 Whenever you injure yourself, you may bleed, you may have 

14 

15 

swelling. If significant enough, you will have bleeding, you 

will have swelling. You will have pain and inflammation and 

16 that all shows up on the MRI. 

17 Q. If a patient has bursitis that's from a repetitive 

18 motion, what would typically show up on an MRI? 

19 A. Well, you would just see the bursa itself being 

20 inflamed. So, in other words, if you got hit, let's say, with 

21 a blunt object on your arm, well, of course, you may injure 

22 your bone but also you will injure the skin, the soft tissue 

23 underneath and everything else on its way down to the bone if 

24 you got hit by something. So if something injures the bursa 

25 inside a shoulder, for instance, then he would expect to see 
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1 evidence of something hitting that shoulder and causing 

2 swelling, and inflammation, and bleeding to other structures 

3 around that bursa that's inflamed. However, if it's just due 

4 to something like repetitive syndrome or something that's just 

5 a long drawn out chronic process, then just the bursa will be 

6 inflamed. 

7 It is the same as if you have a sweater. And if you 

8 develop a hole in the sweater because you have been using your 

9 sweater and as you are walking your arm touches the sweater and 

10 you develop little pills in the sweater. Eventually if you do 

11 it long enough, the sweater will develop a hole. Well, that's 

12 a very different hole than if you were take a scissor and cut 

13 the sweater. The difference would be that anyone would be able 

14 to look at the sweater and say this hole is because somebody 

15 was walking back and forth and caused a long drawn out injury 

16 to the sweater as opposed to somebody who cut the sweater, you 

17 would see a very distinct cut. That's the difference that we 

18 look for in the MRI. 

19 Q. Doctor, did you have an opportunity to review 

20 Ms. Iovino's left shoulder MRI's that were done on October 

21 20th --

22 

23 

24 

25 

II 

MR. HERBERT: Objection. 

THE COURT: What date? 

MR. NEWMAN: October 20, 2011. 

MR. HERBERT: Your Honor, may we approach? 
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THE COURT: Yes, you may . 

390 

(Off-the-record discussion held at the bench) 

THE COURT : Please continue. 

Q. Doctor, when did you review Ms. Iovino's lef~ shoulder 

MRI films? 

A. This aiternoon . 

Q . 

A. 

What did you find in reviewing them? 

The MRI films were normal except for a very mild 

9 bursitis. 

10 Q. Was there any indicaLion ~n Lhose films that bursitis 

11 came from one single traumatic event that occurred three weeks 

12 before the films \•Jere done? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

Q. 

No. 

!!!haL is the bur:;itis consisLcn~ v!ith in your opir. i.orr 

with a reasonable degree of medical certainty? 

A. Most likely repetitive use. It could also occur from 

sleeping in an awkward position . But there is a usual cause 

for th:is Lypc of bursitis which 1s usually self-limited and 

goes away on its own. 

Q . .1\nd did you look aL t:hc labr.um that's depicted in the 

MRI films? 

A. 

Q. 

Yes. 

And what did you flnd when you looked at the labrum 

24 i mage? 

25 A. I found no s~gnificant abnormality. 

II 

. .· 
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1 Q. Doctor, we have heard from Dr. Berkowitz who did the 

2 shoulder arthroscopic surgery on Ms. Iovino in December of 

3 2011. In evidence are his intraoperative photos which I 

4 believe are Exhibits 4-A through D or E, Judge. 

5 

6 

7 

8 

9 

10 Q. 

THE COURT: What is that? 

MR. NEWMAN: The intraoperative photos. 

THE COURT: 4-A through E. 

MR. NEWMAN: Could the doctor be shown those? 

THE COURT: Yes. 

Doctor, could you take a look at Exhibits 4-A through 

11 E that are in evidence? 

12 

13 

A. 

Q. 

Yes. 

First, based upon your medical experience and 

14 training, are you familiar with what 4-A through 4-E are? 

15 

16 

17 

A. 

Q. 

A. 

Yes. 

Can you explain for us what they are? 

These are photos that were taken during the procedure 

18 that was done on Ms. Iovino's shoulder on December 28, 2011. 

19 They are -- actually, they look like circles because they are 

20 taken through a tube that has a light on one end that's inside 

21 the shoulder and a camera on the other end which is outside the 

22 shoulder and being held by the surgeon. 

23 

24 

25 

Q . 

A. 

Q. 

Have you seen these Exhibits 4-A through E before? 

Yes. 

Are these the kind of photographs that you would 
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1 typically do doing arthroscopic surgery on a shoulder or a knee 

2 when you were doing surgery in 2007 and before? 

3 

4 

A. 

Q. 

Yes. 

Are these the type of intraoperative photos which you 

5 would review as an orthopedic consultant? 

6 

7 

A. 

Q. 

Yes. 

Is there a difference between the photos done at 

8 different times during the procedure? 

9 

10 

A. 

Q. 

I am not sure I understand your question. 

We heard that Or. Berkowitz started the procedure and 

11 did an evaluation of the labrum. Are there photographs 

12 depicting the labrum before he continued on to do the 

13 additional procedure of decompression that he did? 

14 

15 

A. 

Q. 

16 labrum? 

17 A. 

Yes. 

Can you pick out which exhibit is that that shows the 

Well, photo number eight lS probably the one that 

18 shows it best. 

19 Q. The exhibit tabs are on the back. Can you tell us 

20 what sheet you are looking at? 

A. 4-B. 

Q. Could you take a look at image eight on 4-B and show 

21 

22 

23 

24 

it to the jury while you explain what we are looking at? 

A. Sure. It's a little small. Can I go down and show 

25 it? 

II 

. ' 

.. 
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THE COURT: He said Exhibit 8? 

THE WITNESS: No, it's picture eight. 

393 

THE COURT: You are going by the number on the 

right of it? 

THE WITNESS: Yes, that's the eighth picture of 

the series. It's on 4-B. 

THE COURT: The witness would like to step down. 

I am okay with that as long as you get to see what he is 

doing. Mr. Herbert, you may want to change your position. 

Dr. Toriello, You may step down between the 

reporter and plaintiff's table. Hold up whatever it is you\ 

want to explain guided by counsel. 

(At this time, the witness stepped off the 

witness stand and approached the jury box) 

15 A. So I believe I was asked to show you picture number 

16 eight. This picture number eight. 

17 Q. What is picture number eight depicting? 

18 A. So what we are looking at is this sphere right here 

19 which is a portion of the very top part of Ms. Iovino's humerus 

20 

21 

or the bone that's in her arm. So it moves up and down. The 

very top of your humerus is a ball. So what we are seeing is a 

22 small portion of the ball and it looks like the top of the 

23 moon. It is very smooth. So that's this portion of the photo, 

24 all right. 

25 Then you have to imagine that what this lS on the 
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1 other side, on the right side of the photo, is what the arm 

2 bone is articulating with or what it's touching. So the 

3 shoulder, if I can explain it to you, a shoulder is a round 

4 ball of the humerus, your arm, on a flat surface of your 

5 shoulder blade. So it's flat and round, all right. If you 

6 think about a plate with an egg on it, so an egg is round, a 

7 plate is flat. Not a lot of stability there. The egg can fall 

8 off. If you were somehow able to build up the sides of that 

9 plate with something, then that plat e would kind of become a 

10 bowl and that bowl would give you more stability than you would 

11 have if it's flat. The part that's built up around the plate 

12 is the labr um of this shoulder . Labrum comes from Latin from 

13 lips . So it's around the flat surface of the bone, of the 

14 gleno i d process. The flat surface of the bone is this labrum 

15 that builds it up and makes it into a bowl. 

16 So now you are looking at a portion of the flat 

17 

18 

surface. That's this area here. You can almost see this is 

round, that's flat. I don't know if everybody can see it. If 

19 you can't, just tell me. And what you see here, on this very 

20 edge here, that's the very edge of the labrum. That's the end 

21 of the flat plate and the very beginning of the stuff that's 

22 making it into a bowl, all right. What you can see is the 

23 doctor has put in -- this obviously does not belong in your 

24 shoulder. This is an instrument that the doctor has placed 

25 inside the shoulder. But we are very fortunat e that it's there 

II 
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1 because it gives us some idea of size. This is magnified. 

2 

3 

It's really not that big. It's really very, very small, but 

it's magnified for us. So if we have something that we know 

4 the size of inside the shoulder, we can also tell about how big 

5 the structures are that we are looking at. 

6 This hole here in this instrument is one centimeter 

7 long, one centimeter. A centimeter is about the size of your 

8 index finger now. So that's a centimeter. If he is showing 

9 you right here what he is considering to be a problem which is 

10 a very small -- I don't even know what you would call it. Like 

11 a frayed edge of the labrum which measures - - if you look at 

12 

13 

14 

it, it's less than that instrument. So it's less than half the 

width of your fingernail. It's very, very small. It's really 

a frayed edge of it. It comes from use. All of us fray. What 

15 he did was he just snipped that off. Much like you would do if 

16 you had a pillowed sweater, you would take the scissor and 

17 

18 

19 

smooth it out. That's what he did here. He didn't need to 

repair it. He didn't need to fix it. If you look at the 

surface, there is no blood there. There is no swelling. There 

20 is pure white which is what you would have if you looked 

21 

22 

23 

24 Q. 

MR. HERBERT: Objection. 

THE COURT: Sustained. 

Is there a question? 

Doctor, looking at this intraoperative photo, Exhibit 

25 4-B that we have been talking about, is there any indication of 

II 
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~ any klnd ot a singular traumatic event that caused this fraying 

2 as you describe it in the labrum? 

3 A. No, there isn't. It's white. It's pink. This is 

4 exactly what we would expect to see in a normal shoulder. 

5 Q. What is the significance of the area being pink and 

6 white? 

7 A. Well, the white is cartilage and that's the normal way 

8 that you would expect cartilage to look. The white over here 

9 in the glenoid area is also cartilage and in the labrum some of 

10 the pinkness is because there's blood that's right under the 

11 surface. My hand is kind of reddish because there's blood 

12 underneath my skin. So that's what you are looking at. It's 

13 just a little bit of the blood that shows through the normal 

14 glenoid. 

15 Q. So other than the frayed edge there, the blood that's 

16 showing through in the white area, that would be considered 

17 normal labrum? 

18 A. Right, exactly. There were other pictures that would 

19 show something else but these definitely show - -

20 Q. Then further along in Dr. Berkowitz's procedure, did 

21 he do additional things inside the left shoulder? 

22 

23 

24 

25 

A. Yes. 

MR. NEWMAN: There are additional photos I would 

like the doctor to explain to the jury. 

THE COURT: Proceed. 
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Doctor, could you pick out the next set of 

397 

2 intraoperative photos and tell us what exhibit tab is on the 

3 back? 

4 

5 

A. 

Q. 

I am looking at Exhibits 4-D and 4-E. 

Can you tell us what images are depicted on Exhibits 

6 4-D and 4-E for the jury? 

7 A. Sure. So now the doctor has taken his scope. We call 

8 it a scope, that long tube that he is looking through, you are 

9 looking through in these pictures. He is taking it out of the 

10 joint of the shoulder. Not taking it all the way out of the 

11 skin, just out of the joint. And now he has it between the 

12 

13 

clavicle where your collar bone is and the rotator cuff. So he 

is outside. He is not looking at the joint anymore. He is 

14 looking at the outside of the joint from above. 

15 If you look in these pictures and you look at these 

16 pictures, I mean, this certainly looks like there is something 

17 going on here. It's all rough. It's bloody. There's stuff 

18 going on here as opposed to these which are clean and pristine. 

19 The reason why these are nice and clean and pristine is because 

20 there is no trauma here. The reason why these are all red and 

21 rough and everything else is because there is trauma here. The 

22 trauma that's caused by the doctor who is doing surgery. 

23 Whenever we do surgery, we take things out, we cause trauma, we 

24 cause bleeding, we cause injury. It's an injury that we 

25 control, but it's nonetheless injury. 
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1 This is what injury looks like in the shoulder, if 

2 somebody has an injury. This one, though, is an injury caused 

3 by the doctor. You can even see his instruments in here. As 

4 he cleans up the shoulder, he is actually taking off bone. If 

5 you look at the bone here, this is the inside the bone. He 

6 shaved off the outer portions of the bone and you are looking 

7 at the marrow inside the bone underneath the clavicle. So 

8 that's why it looks all red because it's actually blood coming 

9 out. 

10 I 

11 

12 

13 

14 

15 

16 

17 

18 

MR. NEWMAN: Thank you, doctor. May the doctor 

retake the witness stand? 

THE COURT: Yes. Would counsel please approach 

the bench? 

(At this time, the witness resumed the witness 

stand) 

(Off-the-record discussion held at the bench) 

THE COURT: Please continue. 

Q. And those intraoperative photos, 4-A through E in 

19 evidence, other than the trauma that occurred as a result of 

20 Dr. Berkowitz doing the actual surgery, is there anything 

21 indicative of a trauma occurring to Ms. Iovino's left shoulder 

22 prior to the date of Dr. Berkowitz's surgery? 

23 

24 

A. 

Q. 

No. 

Doctor, did you have an opportunity to review 

25 Ms. Iovino's medical records in this case? 

·. 
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Yes. 

What records did you review? 

I reviewed the operative report from the surgery we 

just talked about. I reviewed the intraoperative films. I 

5 reviewed Dr. Berkowitz's reports, a series of them, from 2011. 

6 

7 

8 

9 

10 

11 

12 

MR. NEWMAN: I don't understand. 

THE COURT: He is supposed to stand if he is 

going to make an objection. 

MR. HERBERT: He is answering the question, but 

he is not fully reading the whole sentence of what he put 

on his document. 

THE COURT: Overruled. You may continue. 

13 A. The series of reports by Dr. Berkowitz from 2000 and 

14 2012. I reviewed the report of the MRI of the left shoulder 

15 dated October 20, 2011. There were a series of reports from 

16 Dr. Hannan from 2011. There were hospital records from Coney 

17 Island Hospital Emergency Room from October 4, 2011, and there 

18 was one report by Dr. Nathan dated February 11, 2012. 

19 Q. Did you also have the opportunity to conduct a 

20 physical examination of Ms. Iovino? 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

Yes. 

When did that occur? 

On the same date, February 6, 2013. 

Can you tell us how you conducted your examination, 

25 physical examination, of Ms. Iovino? 

II 
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A. Well, in the physical examination, I examined her 

neck, her shoulders, her elbows, her wrists and her hands. Do 

3 you want me to go through the entire examination or do you want 

4 me to just do certain parts? 

5 Q. Let's restrict it to the left shoulder. Before I get 

6 to that let me ask you, is there a difference between a 

7 subjective complaint that a plaintiff or a complainant is 

8 making and objective findings? 

9 

10 

11 

A. 

Q. 

A. 

Yes. 

Can you tell us what the difference is? 

Well, subjective and objective. Subjective is 

12 something that I ask you to do that's completely under your 

13 control and objective is something that I observe that's not 

14 under your control. So an example, subjective would be if I 

15 asked you to "raise your hand all the way up over your head" or 

16 if you asked me "raise your hand over your head", and I said, 

17 "I can only raise it this high." You have no way of knowing 

18 whether I can raise it that high or not because it's under my 

19 

20 

21 

22 

23 

24 

25 

II 

complete control. So that's subjective. Objective lS 

something that I can't control. So for instance --

THE COURT: You mean that the patient can't 

control? 

THE WITNESS: Right, the patient can't control. 

That's right. Thank you. 

And what that would be would be something like 
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muscle atrophy. Your muscles if you work out get bigger 

and the opposite happens if you don't use them at all. 

They get smaller. But you can't sit here today and make 

your muscles get bigger and smaller like that. It's just 

not under your control. They either are or they aren't. 

That's the same thing with reflexes. There are a number of 

things you can't control. That's the difference between 

subjective complaint and objective finding. 

Q. Your examination of Ms. Iovino, was that done of her 

10 left shoulder as well as other body parts? 

11 

12 

A. 

Q. 

That's correct. 

Can you explain how you did your examination of the 

13 left shoulder? 

14 A. So with Ms. Iovino standing f acing me I asked her with 

15 her arms down at her side to bring her arms up over her head as 

16 best she could and down, bring her two thumbs together in front 

17 of her and up over h e r head, touch the back of her head, bring 

18 her arms to her side and out to the side, touch t he back of he r 

19 back and touch the opposite shoul der. And in doing this what I 

20 am doing is checking the range of motion of her shoulders. 

21 Ms. Iovino had a decrease in several ranges of motion. 

2 2 When I asked her to bring her arm up over her head, she was 

23 able to bring her arm up this high. That's 90 degrees. When I 

24 asked her to bring her arm up this way in front of her, flexion 

2 5 it's called, it was only 90 degrees as well. So she was able 

II 
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1 to bring it about halfway normal . The rest of the examination 

2 of the lefl shoulder \•tas normal . That is , there was no 

3 swelling . There was no bruising . There was no tenderness when 

4 I pressed on her shoulder. There was no evjdence of any 

5 atrophy of the muscles that we were talking abouL earlier , none 

6 of them were a~rophied . There was no weakness of the muscles . 

7 She had no evidence of instability of the shoulder . 

8 Some people's shoulde.r·s dislocate . Hers d.l dn' t . I 

9 checked for what's called impingement , a special kind of test . 
•• 0 ~ 

10 That '"as normal as '"ell. l3uL she did have a scar on her 

11 shoulder which was well healed from the surgery thac was done. 

12 Q . When you asked her to raise her arm above 90 degrees , 

13 what was her response to that? 

14 A. Well , she was only able to raise i t up to this high, 

15 at least that ' s ~hat she told me. But as physicians ~e looK to 

16 see if ~he=e are any objective - -

17 THE COURT: Doctor , since you are demonstrating 

18 why don't you state what that is, this way the record will 

19 r.efJ.ert it. 

20 THE WITNESS : So she was only able to raise her 

21 arm to 90 degrees , about half of normal. And flexion to 90 

22 degrees , about half or normal (indicating) . 

23 THE COURT: The record should reflect that: 

24 Dr . Toriello extended his arm straight out and then also 
.. . . 

25 extended his arm straight for• . .,rard. 

II 
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1 Q. Was there any objective confirmation that she could 

2 only raise her arm to 90 degrees in those directions? 

3 A. No, there were no objective findings that would 

4 support that subjective complaint. 

5 Q. So when you do your exam, if the patieht or the 

6 claimant says they have pain in a certain level, that's the way 

7 you would record the limitation of range of motion, correct? 

8 

9 

A. 

Q. 

Absolutely, yes. 

You don't force the arm above that trying to force it 

10 into a greater motion, correct? 

11 

12 

13 

14 

Force it, no, I would never do that, no. 

Why is that? 

A. 

Q. 

A. Well, for instance, if it really is that's all she can 

raise it up, I don't want to hurt her any more. So I wouldn't 

15 do it any further. 

16 Q. Doctor, did you formulate an opinion with a reasonable 

17 degree of medical certainty as to what injury, if any, 

18 Ms. Iovino sustained in this accident of October 3, 2011? 

19 

20 

21 

A. 

Q. 

A. 

Yes. 

What was that? 

My opinion was that she had evidence of a resolved 

22 left shoulder strain and that she had evidence possibly of 

23 carpal tunnel syndrome of her left hand. 

24 Q. When you say "carpal tunnel syndrome", were there 

25 certain objective tests that are done to confirm whether or not 

II 
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1 a patient has carpal tunnel syndrome? 

404 

2 

3 

4 

A. 

Q. 

A. 

Yes. 

By the way, what is carpal tunnel syndrome? 

There are three nerves that go to your hand. One of 

5 them is the called median nerve. They all have to fit through 

6 a relatively small spot of your wrist, have to go through your 

7 

8 

wrist. It's kind of like a funnel going from your arm down to 

your narrowed wrist and then out to your hand. It's at the 

9 wrist that that nerve, the median nerve, can get squeezed by 

10 other things. It doesn't usually, but it could. If it does, 

11 it causes symptoms affecting the first two and a half fingers 

12 of your hand. And that's what carpal tunnel syndrome is. 

13 

14 

Q. 

A. 

What typically is the cause of carpal tunnel syndrome? 

Well, there are many different causes. It could be 

15 caused by hyperthyroidism, pregnancy, tumors, repetitive 

16 stress, trauma. And many of it is idiopathic, meaning we don't 

17 know why some people get it. 

18 Q. Someone who is an administrative assistant for many 

19 years and types at a keyboard every day and regularly for many 

20 years, is that typically someone who would be a candidate to 

21 develop carpal tunnel syndrome? 

22 

23 

A. 

Q. 

It could be, yes. 

Are there certain tests that are done to objectively 

24 diagnose a condition of carpal tunnel syndrome? 

25 A. Yes. 

II 
.. 
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A . 

3 study. 
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5 

Q. 

A. 
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What are they? What is it, or they, or those t ests? 

They are called an EMG nerve conduction velocity 

Explain for us what that is. 

Just briefly what it is, it is a test that uses 

6 electrical impulses to test the nerves going from the neck in 

7 this case into the arms and it would basically look to see if 

8 there is a spot along the route of a nerve that became 

9 abnormal. And if it becomes abnormal in the wrist area here, 

10 that would be consistent with carpal tunnel syndrome. 

11 

12 

13 

Q. 

A. 

Q. 

Is that an objective test? 

Yes. 

In the medical records that you reviewed of Ms. Iovino 

14 after this accident, did you see any evidence where she ever 

15 went for a test such as that, an EMG? 

16 

17 

A. 

Q. 

No, I didn't. 

Was that significant to you in diagnosing whether or 

18 not Ms. Iovino has or doesn't have carpal tunnel syndrome? 

19 A. Well, without that test I am not a hundred percent 

20 sure that she has it. I am going according to the test that I 

21 did, clinical examination that I had during my physical 

22 examination. But I would like to see an objective or a more 

23 objective test of that, the EMG nerve velocity study, before I 

24 definitively said that she had carpal tunnel syndrome. But she 

25 has findings that are consistent. 
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1 Q. Can you determine the cause of that positive Tinel's 

2 sign test? 

3 

4 

5 

THE COURT: I'm sorry. Can you repeat that, 

Mr. Newman? 

Q. Can you determine the cause of that positive Tinel's 

6 sign testing? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II 

THE COURT: Can you or did you? 

MR. NEWMAN: First, can you. 

A. Based on the medical records that I have, I don't 

think I could, no. 

Q. Doctor, did you formulate an opinion with a reasonable 

degree of medical certainty as to whether or not Ms. Iovino 

sustained any permanent disabling injuries as a result of this 

accident of October 3, 2011? 

A. Well, once again, as it relates to her shoulder I 

didn't think she had any permanent disabling injuries. Once 

again, I wasn't able to see if she had the EMG nerve velocity 

study but based on the medical records that I have now I would 

say that she doesn't seem to, no. 

Q. Can you explain the reasoning or basis for your 

opinion? 

A. Well, we don't have any objective findings that would 

definitively say that she's got a carpal tunnel syndrome. We 

have objective findings that says she has a mild bursitis in 

her shoulder from the MRI. We have emergency room records that 
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1 are consistent with a mild bursi~is or an jnjury to the 

2 shoulder that cou ld be consistent with that . And we also have 

3 the operative reports and intraoperaLive findings which are 

4 completely consistent with a mild bursitis . 

5 Q . And that mild bursitis in your opinion , doctor , is 

6 that permanent? 

7 

8 

9 

10 

11 

12 

1 3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II 

A. No , b ursitis is something that we all develop , man y of 

us develop , and it ' s usually self-limited . 

Q . And the mild bursitis , is that disabling? 

A. No . 

further . 

MR . NEWMAN : Thank you , doctor . I have noLhing 

TH~ COURT : You may cross-examine . 

MR . HERBERT : Thank you , Your Honor. 

CROSS EXAMINATION 

BY MR . HERBERT : 

Q . Good afternoon , docLor . 

A. Good afternoon . 

Q . Doctor , you come to court to testify a lot of times , 

correct? 

A. On average I come to court , approximately , 12 to 15 

times per year . 

Q. Would you able to say for the ladies and gentlemen of 

Lhe jury how many hundreds of times you have testified in 

court? 



437 

CROSS - DR . TORIELLO - HERBERT 408 

1 A. Like I said, it ' s about 12 to 15 times a year and I 

2 have been coming to court probably since about 1990 . 

3 Q . So 1990, 20 00, 2010 , almost 25 years? 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

Yeah, 24, 25 years . 

And we said, approximalely , 12 to 15? I apologize . 

That's correct. 

Twelve to 15 times 24 years. So , approximately, 2~ 

8 times 12 to 15 , \vould that be correct? 

9 A . Yes . 

10 Q . So \ve are somewhere above 300 times , co rect , doctor? 

11 A . Whatever the number is, yeah . 

12 Q. Have you ever heard of what 's called the Jury Verdict 

13 Repor·ter? 

14 A. I have heard of it, yes. 

15 Q . Do you know Lhal that ' s a reporting every ·ime tha~ 

16 you have testified in court; is that correct, doctor? 

17 

18 

MR. NEWMAN : Objec~ion . 

'!'HE COUR'I': Sustained. 

19 Q . If I said that you have testified in Kings County --

20 strike that. 

21 Do yotJ know what Kings County Supreme Court is? 

22 

23 

24 

25 

II 

A . 

Q. 

A. 

Q. 

Yes. 

This is Kings County Supreme Court, correct? 

That ' s correct . 

If I told you according Lo the Jury Verdict Reporter .• 
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1 you have testified over 155 times just in Kings County Supreme 

2 Court, would that refresh your recollection? 

3 

4 

A. 

Q. 

Refresh my recollection as to what? 

Isn't it true that you have testified over 155 times 

5 just in Kings County Supreme Court? 

6 

7 

A. 

here. 

I really have no idea how many times I have testified 

I can tell you, as I said, about 12 to 15 times a year 

8 for about 25 years. 

9 Q. If I said during that time period you have testified 

10 over 155 times in Kings County Supreme Court, that would be 

11 correct, right, sir? 

12 

13 

14 

15 

16 

17 

MR. NEWMAN: Objection. 

he was asked. 

That's the fourth time 

THE COURT: You are asking does he have any 

reason to dispute that number? 

Q. 

A. 

Do you have any reason to dispute that number, doctor? 

I don't have any knowledge. I don't know. It might 

18 be right. It might not be right. 

19 Q. During ovGr that 155 times in Kings County Supreme 

20 Court you have testified mostly on behalf of defense firms, 

21 correct? 

22 

23 

A. 

Q. 

Yes. 

And you have testified before in Queens County Supreme 

24 Court, correct, sir? 

25 A. That's correct. 

II 
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1 Q. You have testified in Westchester Supreme court? 

2 A. I don't believe so, no. 

3 Q. You have testified in Kings Civil Court? 

4 A. Yes. 

5 Q. You have actually testified before Judge Rivera before . •. 

6 in ~he past few times , correct? 

7 A . I might have . I am not sure I remember him but . . . 

8 Q. You have testified in Nassau Supreme Court? 

9 A. I believe once or. twice . 

10 Q. You have tes~l:ied in Richmond Supreme Cour~? 

11 A. Maybe once or twice. 

12 Q. You have testified in med1ations? 

13 A. Yeah, a few times. 

14 Q. You have testified in Federal Court? 

15 A. A few times, yes. 

16 Q. You have testified in New York Counly Supreme Court? 

17 

II 
18 

A. T don't recall. I don't think so. 

Q. You have testified at arbitrations? 

19 A. 1 thought that was mediations. Actually, arbitrations 

20 is \.,that I did. 

21 Q. You have testified in Federal Court in Newark, 

2? correct? 

23 A. Once. 

24 Q. You have testified for all ditferent types of 

25 accidents, co~rect? 

II 
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A. 
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Well, mostly car accidents. 

411 

THE COURT: I'm sorry. 

or in general? 

Is this related to Newark 

A. 

Q. 

MR. HERBERT: In general, 

There were various different types of accidents. 

And you said you get paid I believe you said $5,000. 

7 You testified to that, correct? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II 

A. For the time out of my office it's $5,000, that's 

correct. 

Q. So if I said just for Kings County Supreme Court, just 

focusing on Kings County Supreme Court, if we do 155 times 

which is conservative times $5,000, you have made over $775,000 

just testifying in Brooklyn Supreme Court; isn't that correct, 

doctor? 

A. Over the last 24 years? 

Q. Yes. 

A. It's possible. If the numbers are correct. Whatever 

the numbers are, that's what they are. 

Q. In your career of testifying which we said is mostly 

for the defense firms, you made over two million dollars at 

least testifying in court, correct, just testifying in court? 

A. Oh, I am not sure. Maybe. I am not sure. 

Q. Well, we can say millions, correct? 

A. It's possible. 

Q. And you also get paid for generating a report. We 
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1 didn'L talk about that either, right, you get paid for 

2 generating a report? 

A. Yes . 3 

4 

5 

6 

7 

8 

Q. How much did you get for generating this report for 

Ms . Iovino? How much did you get paid? 

A. That I don ' t know . 

Do you have any notes in front of you? Q. 

A . No . Well , J have notes in front of me , yes , but not 

9 related to how much I was paid. 

lO Q. Would you be ab l e Lo approximate for the l adies and 

11 gentlemen of the jury how much you got paid for generating this 

12 report for Ms . Iovino? 

13 

14 

15 

16 

A. No . 

Q. If I said a few hundred do l, arsr would tha 

approximate? 

A . It ' s possible, but I don't know . 

17 Q. You have no idea how much you got paid? 

18 A. I really don ' t know. 

be 

19 Q. How many times a week do you see patients to generate 

20 a report? 

21 A. You mean reports of this nature? 

22 Q. Yes . 

23 

24 

A. 

Q. 

Probably about 35 to 40 times a week. 

And we said those times, 35 to, approximately, 40 

?5 times a week are for the defense, correct? 

· = " 1 
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A. 

Q. 
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No, they are both for plaintiff and defense. 

Would you agree with me that it's mostly for the 

3 defense? 

4 A. I am not really sure. It probably is, but I don't 

5 know for sure. 

6 Q. So just for these reports on a given year, how much 

7 money do you make besides testifying in court just for 

8 generating these reports? 

9 

10 

11 

12 

13 

A. 

page. 

Q. 

A. 

Q. 

I don't know. I am sure you have it on your yellow 

Tell me. I don't know. 

A lot of money, right, doctor? 

Whatever the numbers come to. 

And you have testified before on behalf of Richard 

14 Lau's office, the defense firm, correct? 

15 

16 

A. 

Q. 

I believe so, yes. 

And you want to keep Richard Lau happy so they use you 

17 in the future, correct, doctor? 

18 

19 

20 

21 

22 

23 

24 

25 

MR. NEWMAN: Objection. I also object to counsel ' 

pointing to me as Richard Lau. I am not Richard Lau. 

THE COURT: Your name is Newman, isn't it? 

MR. NEWMAN: Yes. 

THE COURT: That's Mr. Newman. 

MR. HERBERT: Yes, Your Honor. 

THE COURT: There is a question. 

the question. 

I didn't mean --

You can answer 
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3 

443 

CROSS - DR. TORIELLO - HERBERT 414 

A. In my view of what I do for Mr. Lau and every other 

person that I do these reports for is to tell the truth and 

that's what keeps them happy. If it's not what keeps them 

4 happy, then I don't do reports for them. 

5 

6 

7 

Q. 

A. 

Q. 

Your office is in Queens, correct, doctor? 

My office, yes. 

And you come to brooklyn to testify, you don't come to 

8 treat patients, correct? 

9 A. You mean today? I am coming here to testify, you are 

10 absolutely right. 

11 Q. But you don't have an office in Brooklyn to treat 

12 patients, correct? 

13 A. That's correct. 

1 4 Q. Ms. Iovino is not your patient, correct? 

15 A. That's correct. 

16 Q. And there is no patient/client, there is no 

17 patient/doctor relationship between you and Ms. Iovino, 

18 correct? 

19 

20 

A. 

Q. 

That's correct. 

And no one is going to make a treatment plan based 

21 upon your report that you generated, correct? 

2 2 A. Oh, I don't know. I generated my report as I would 

23 any second opinion that I do for private patients as well as 

24 for medical legal purposes. What's done with that is, you 

25 know, up to whoever is reading it. I would like them to have 

II 

. .· 
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1 done the SMG nerve condu~tion velocity sLudy . That ' s what I 

2 asked for . 

3 Q. Did you ever follow-up with the paLient? You never 

4 followed up with Ms. Iovino in terms of treatment after you saw 

5 her, correct? 

6 MR. NEWMAN: Objecti on . 

7 

8 

9 

10 

11 

12 

13 

14 

MR . HERBERT: Withdraw . 

Q. You saw Ms . Iovino for, approximately, five minutes 

when you did your examination, correcL, doctor? 

A. Oh , I don ' t examine in time . My examjnatlOI1S they 

ta ke as long as necessary to get the information tha~ I need Lo 

write an accurate report . 

Q. Jf I told you , approximately , five minutes, would that 

refresh your recollection of how long you aclually saw 

15 Ms. Iovino in the room for? 

16 l\. Once again, I really don't know . Whatever time was 

17 necessary lo get the information I n eeded . 

18 Q . Now, doctor, I want Lo look at your report thal you 

19 genera~ed . 

20 

21 

A. 

Q. 

22 correct? 

23 

24 

A . 

Q. 

25 correct? 

Sure . 

Now, you generated this report in February of 2013 , 

Yes, February 6, 2013 . 

Almost a year and a half after the date of accidenL, 
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Q. 
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Yes. 

And on the top you wrote Richard T. Lau & Associates. 

3 Is that who you were addressing this report to? 

4 A. Well, I didn't address it to anybody. My staff did. 

5 I wrote the report, but I don't address anything, no. But 

6 that's who the report is written to, yes. 

7 Q. Now, reading down the report, doctor, on the first 

8 page where it says "surgical history", do you see that? Below 

9 the "history". 

10 

11 

A. 

Q. 

Yes. 

And it says she has no past medical history. What 

12 does that mean, doctor? 

13 A. Well, I asked her if she has a problem with high blood 

14 pressure, diabetes, heart disease, kidneys, lungs. She told me 

15 no. 

16 Q. Isn't it also true that no past medical history also 

17 means regarding the left shoulder, left arm and left hand? 

18 

19 

20 

21 

22 

A. Any past medical history. Like I said, she doesn't 

have high blood pressure in her whole body. So that would 

include every part of her body. Diabetes, all that would be 

no. 

Q. Let me ask you a question, doctor. In the past when 

23 you have worked with defense law firms and there was a problem 

24 for a prior injury to a body part that was claimed in this 

25 case, wouldn't that defense firm provide you with those prior 

II 

.• 
'· 

.•. 
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1 documents or prior medical records or anything to draw your 

2 attention to anything they wanted you to see? 

3 

4 

5 

6 

7 

8 

9 

10 

MR. NEWMAN: Objection. 

THE COURT: You can answer. 

MR. NEWMAN: Judge, may we approach? 

THE COURT: Sure. You can approach 

(Off-the-record discussion held at the bench) 

THE COURT: I reversed the decision. The 

objection is sustained. Please continue. 

Q. In the pa s t you have been given doc uments to review 

11 before writing your report, correct? 

12 A. I was given medical records you are talking about, I 

13 was given in this case as well . 

14 Q. And if there was something that they wanted you to 

15 see, they would provide you with medical records in the past, 

16 correct? 

17 

18 

19 Q. 

MR. NEWMAN: Objection. Same question. 

THE COURT: It is sustained. 

In this case with Ms. Iovino, was there any prior left 

20 shoulder, left arm or left hand records provided to you from 

21 before this accident? 

22 

23 

A. 

Q. 

No. 

In this case, was there any prior right shoulder 

24 documents provided to you for you to look at when you wrote 

25 your report? 
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No. 

In this case, was there any neck prior injury provided 

3 to you when you wrote this report for Ms. Iovino? 

4 

5 

6 

7 

A. 

Q. 

A. 

Q. 

I'm s orry, you said any what? 

Neck. 

Neck, no. 

In this case for Ms. Iovino, were there any records of 

8 back injury before you wrote this report for Ms. Iovino? 

9 

10 

A. 

Q. 

No. 

Looking at the report, doctor, under "current 

11 complaints", when you say "current complaints", what does that 

12 mean, doctor? 

13 A. That's an answer to my question when I ask an 

14 individual, I say, "In general, what kind of problems are you 

15 having, in general?" And then they list all the problems that 

1 6 they are having in general. Not that specific day but "in 

17 general, what kind of problems are you having presently?" 

18 

19 

Q. 

A. 

And what was the response, doctor? 

Well, Ms. Iovino's response was she told me she had 

20 numbness in her thumb, her index and middle fingers of the left 

21 hand and she also told me she had pain in her left shoulder 

22 that had radiated into her neck. 

23 Q. So now we are, approximately, a year and a half after 

24 the date of accident, right, doctor? 

25 A. Yes. 

II 



448 

CROSS - DR. TORIELLO - HERBERT 419 

1 Q. And Ms. Iovino is complaining to you about still pain 

2 in the left shoulder, is that correct, and the neck? 

That was her complaint, yes. 

And, doctor, what is chronic pain syndrome? 

3 

4 

5 

A. 

Q. 

A. I am not sure I understand the question. Chronic pain 

6 syndrome I guess would be pain that lasts a long time. 

7 Q. And at this point, a year and a half after the date of 

8 accident and Ms. Iovino is complaining to you in your office 

9 regarding left shoulder pain, would you consider that chronic 

10 pa i n? 

11 

12 

13 

14 

15 A. If 

MR. NEWMAN: 

THE COURT: 

MR. NEWMAN: 

THE COURT: 

you are asking 

Objection. 

Overruled. You may answer. 

Judge, may we approach? 

No, you may not. 

me if it's chronic pain syndrome 

16 just chronic pain because I am not familiar with the term 

or 

17 "chronic pain syndrome." There may be a whole list of things 

18 necessary for it to be considered a syndrome. If you are 

19 asking me if it's just considered chronic pain, that's a 

20 

21 

different question. Which question are you asking me? 

Q. Are you saying you are not familiar with the term 

22 "chronic pain syndrome''? 

23 

24 

A. Not as chronic pain syndrome. 

called complex regional pain syndrome. 

There is a syndrome 

I don't know if that's 

25 what you are referring to but chronic pain syndrome, I am not 

II 
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~ Eamiliar with that Lerm. 

420 

2 Q. Doctor, you have testified in oLhet cases before we 

3 talked about earlier, correct? 

Yes . 4 

5 

A. 

Q. And you testified - - does Lhe name Mary Marlene Balise 

6 sound familiar? 

7 A. No. 

8 Q. In June of 2004 , you were asked questions on the 

9 scand. Do you recall that? 

10 A. No. 

11 Q. Do you remember a patient by the name of Mary Harlene 

12 Balise? 

13 

14 

15 

16 

A. 

Q. 

No, I really don ' t. I'm sorry. 

I would like to refer to Page 47 of tne transcripc. 

MR . NEWMAN: Objec~ion. 

THE COURT: We will take a short recess. Please 

17 do not discuss the case. Keep an open mind, form no 

18 judgements about the case. You may follow Ms . Armstrong . 

19 COURT OFFICER: Jury exiting . 

20 (At this time , Lhe jury left the courtroom) 

21 THE COURT: Dr. Toriello, can you go outside for 

22 about five minutes? Don't stray far because this will not 

21 be very .Long. Thank you very much . 

?.4 

?.S 

II 

(At this time, the witness left the courtroom) 

THE COURT: Mr. NeHman, you raised an objection. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II 

450 

CROSS - DR. TORIELLO HERBERT 421 

You wanted to approach on it. I figured it may be 

pertinent to what's happening next. So why don't you put 

it on the record. Is that all right? 

MR. NEWMAN: Sure, Judge. 

The prior objection was related to the fact that 

there is no claim in the Bill of Particulars of chronic 

pain syndrome that Ms. Iovino is claiming that she 

sustained as a result of this accident. The objection to 

counsel reading this transcript is, A, Dr. Toriello doesn't 

remember the plaintiff, doesn't remember testifying in the 

case. I have never seen the transcript. I don't know if 

the transcript is accurate, certified or anything else. So 

reading out of a transcript that counsel got from someplace 

to this witness when he says he has no recollection of the 

case or no recollection of testifying in i t is an improper 

foundation for allowing the plaintiff to use the 

transcript. 

THE COURT: I am hearing two objections. The 

first objection is to eliciting information regarding 

chronic pain syndrome and the second objection is to his 

intention to read from a transcript. 

MR. NEWMAN: Right. 

THE COURT: I will deal with them one at a time. 

Did you complete your argument on both? 

MR. NEWMAN: Yes. 
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THE COURT: However, the objection to chronic 

pain syndrome, I have already -- did I sustain it? 

MR. NEWMAN: No, you overruled my objection, but 

the doctor testified he is not familiar with the term. 

THE COURT: Well 

MR. NEWMAN: But in any event there is no claim 

in the Bill of Particulars. 

THE COURT: Well, I understand. But I believe 

that when he was asked about chronic pain syndrome, he 

indicated that it was pain that would last for a long time. 

So he described what he thought it meant. 

MR. NEWMAN: Well, no. He said that chronic 

pain 

THE COURT: I will not say verbatim what he said, 

but the question wasn't changed. Mr. Herbert asked him is 

he familiar with the term and he said, "Well, it means pain 

that lasts for a long time." 

MR. NEWMAN: That's chronic pain as opposed to 

chronic pain syndrome. 

THE COURT: Mr. Newman, when he then reaches and 

asks the question again with the word "syndrome" in the 

question, then the witness seemed to treat it differently. 

MR. NEWMAN: Yes. 

THE COURT: And indicated that he wasn't familiar 

with it. But chronic pain is an issue in this case, isn't 
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it? 

MR. NEWMAN: Well, there is no claim of chronic 

pain syndrome. That's what I was objecting to. 

THE COURT: You are beginning your objection 

operating on a premise that chronic pain and chronic pain 

syndrome are two different things. 

MR. NEWMAN: That's what he said. 

THE COURT: Do you accept that or not? 

MR. NEWMAN: In his explanation he said a 

syndrome may involve other things beyond simply someone 

having pain for a long period of time. 

THE COURT: Mr. Newman, it has to be beyond 

question that the plaintiff is claiming an injury that she 

is claiming still hurts her. 

MR. NEWMAN: I don't disagree. 

THE COURT: And that it is hurting her for a long 

time. 

MR. NEWMAN: Absolutely. 

THE COURT: So I hope we are not wasting time 

arguing about that. 

MR. NEWMAN: No, it's just the word --

THE COURT: Which would mean that the doctor when 

he is being asked about chronic pain, that's not 

irrelevant. It's certainly an issue here. 

MR. NEWMAN: And I don't object to that. 
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THE COURT: Which would mean, once again, that 

the description "chronic pain syndrome", you are treating 

it as something different than chronic pain? 

MR. NEWMAN: Yes. 

THE COURT: And the witness has testified to 

there being a difference -

MR. NEWMAN: Yes. 

THE COURT: -- to the two. 

What's wrong with him explaining the difference 

so that I can tell whether or not it's relevant or not? 

MR. NEWMAN: I don 1 t object to the question about 

chronic pain. Chronic pain syndrome says it involves 

something else that he is not familiar with and there j.s no 

claim in the Bill of Particulars of chronic pain syndrome. 

THE COURT: I understand that. 

MR. NEWMAN: That's my objection. 

THE COURT: I don't think there is anything wrong 

with the question as to chronic pain syndrome under these 

circumstances when the plaintiff is complaining of chronic 

pain and with the doctor explaining that it's different, 

it 1 s perfectly okay for him to explain there is a 

difference. That objection is overruled and I stand by my 

prior ruling. 

With the reading of the transcripts, I would have 

to address that now. What is your plan? 

.... 
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MR. HERBERT: He was asked questions in a 

deposition on direct. 

THE COURT: You intend to read from a prior 

transcript? 

MR. HERBERT: Yes, Your Honor. 

THE COURT: This is a transcript of this witness? 

MR. HERBERT: Yes, Your Honor. 

THE COURT: At a different proceeding involving 

different people? 

MR. HERBERT: Yes, Your Honor. 

THE COURT: That transcript, was it provided to 

him for him to go over and make corrections for him to 

sign? 

MR. HERBERT: I don't know. 

THE COURT: Was this a deposition transcript? 

MR. HERBERT: It was trial testimony. 

THE COURT : So this is a trial of a litigation in 

a different matter? 

MR. HERBERT: Yes. 

THE COURT: The transcripts that you have, are 

they certified by the reporter who prepared them? 

MR. HERBERT: Yes, Your Honor. 

THE COURT: Okay. What is it that you intend to 

do? 

MR. HERBERT: It asks what is chronic pain 
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1 syndrome and he gives an explanation of what chronic pain 

2 syndrome is. 

3 THE COURT: By him? 

4 MR. HERBERT: Yes, Your Honor. 

5 THE COURT: What does he say? 

6 MR. HERBERT: "QUESTION: What is chronic pain 

7 syndrome? 

8 ANSWER: Something that we don't understand very 

9 well. It happens in some people who have a very, very big 

10 pain response to something that ordinarily wouldn't cause 

11 pain. It could be after surgery to injury. Some people 

12 will recover and do fine. Some people develop a 

13 hypersensitivity to it in that area and have pain in that 

14 area and then that causes a whole series of things that 

15 happen." 

16 THE COURT: All right, I got it. So is there 
. . 

17 anything about his testimony now where he says chronic pain 

18 injury is not the case here that you are trying to impeach? 

19 MR. HERBERT: I was going to go there. 

20 THE COURT: You intend to impeach him? 

21 MR. HERBERT: I know I do. 

22 THE COURT: So does that mean that you are trying 

23 to put an issue in this case chronic pain syndrome? .. 
24 MR. HERBERT: Yes. 

25 THE COURT: Counsel is indicating that you have 

I 

!I 
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given no notice of chronic pain syndrome as one of the 

areas of injury or damages that you are claiming. 

MR. HERBERT: Well, I was under the impression as 

Your Honor that chronic pain is over a long period of time. 

This report was almost two years after date of accident 

where he is still eliciting complaints of pain in the left 

shoulder. 

THE COURT: I understand. Would it be fair to 

say that you presumed pain that lasts a long time is 

chronic pain syndrome? 

MR. HERBERT: Yes. 

THE COURT: Did you have an expert discuss that 

with you? 

MR. HERBERT: No, Your Honor. 

THE COURT: Your orthopedist that you produced, 

was he broached about the issue of chronic pain syndrome? 

MR. HERBERT: No, Your Honor. 

THE COURT: So then all I have is your layman's 

understanding? 

MR. HERBERT: Yes, Your Honor. 

THE COURT: Which means the only expert I heard 

on the issue is the expert on the stand who is indicating 

that chronic pain and chronic pain syndrome are not the 

same thing. Agreed? 

MR. HERBERT: Yes, Your Honor. 
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THE COURT: If it's not the same thing, then the 

fact that you have alleged continuous long lasting pain 

does not mean that you made out a case of chronic pain 

syndrome. That means that their objection to the area of 

inquiry is proper since it is not an area in this case 

unless you somehow intend to make it relevant to this case. 

MR. HERBERT: No, Your Honor. 

THE COURT: Do you intend to call another expert 

to explain how her chronic pain syndrome is relevant to her 

shoulder or arm injury? 

MR. HERBERT: No, Your Honor. 

THE COURT: Then what other purpose can you see 

for the relevance of this line of inquiry? 

MR. HERBERT: Because he stated he never heard of 

chronic pain syndrome and he gave an answer in another 

proceeding what chronic pain syndrome is. It sounds like 

the same exact situation that we have in this case. 

THE COURT: I see. Well, it sounds to me -- that 

response indicates what chronic pain syndrome is from him? 

MR. HERBERT: Yes, Your Honor. 

THE COURT: There is nothing wrong with you 

asking, "isn't chronic pain syndrome" quote, as opposed to 

show that his answer is inaccurate. But it doesn't affect 

his credibility, not really. It's on an issue that's far 

removed from what we are dealing with which we sorted out 
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Do you still wish to go there? 

MR. HERBERT: No, Your Honor. 

429 

THE COURT: Then I assume he won't be reading 

from these transcripts. 

MR. NEWMAN: I withdraw my objection. 

MR. HERBERT: While we are on that portion of the 

transcript, there was a portion of the transcript that I 

did intend to go to if I needed to. 

bring it up now just in case? 

THE COURT: I am listening. 

Do you want me to 

MR. HERBERT: There was a portion in the 

transcript that stated that surgery as opposed to MRI's are 

100 percent when a doctor can see inside the body with an 

arthroscopic surgery as compared to just MRI films. 

THE COURT: Well, here's the thing, because of 

the transcript, where it was obtained and what the issues 

were, it can't be used as direct evidence of anything. It 

can only be for impeachment. Since it's for impeachment 

purposes at best, he has to say something to impeach first. 

And you have yet to ask him whether or not a doctor viewing 

the operative field is in a better position to know what's 

there over someone reading an MRI film. 

he will disagree with you. 

I seriously doubt 

MR. HERBERT: Okay, thank you, Your Honor. 

THE COURT: All right, you cannot read from that 
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portion absent conflicting testimony and then that makes 

right for review whether you can use the transcript for 

that purpose. Just to make things simple, do you have the 

section of the transcript you want to read from in front of 

you? Do you have it? 

MR. HERBERT: Yes, Your Honor. 

THE COURT: I would like for you to hand it over 

to Mr. Newman so he can see it. Mr. Newman, you can 

satisfy yourself whether it is a certified transcript and 

then I will hear what your objections are assuming the 

foundation is laid. 

Let's get the doctor and bring the jury out. I 

would like for you to finish with this doctor so we can be 

done with him before we break. 

MR. HERBERT: Yes, Your Honor. 

(At this time, the witness resumed the witness 

stand) 

THE COURT: We are ready for the jury. 

Dr. Toriello, you can take a seat. Everybody 

else can be seated. Just Mr. Herbert needs to stand. 

COURT OFFICER: Jury entering. 

(At this time, the jury entered the courtroom) 

THE COURT: Everyone will remain seated except 

for Mr. Herbert. 

All members of the jury panel are present. 
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Mr. Herbert, you may continue. 

Dr. Toriello, you are still under oath. 

THE WITNESS: Yes. 

4 CONTINUED CROSS-EXAMINATION 

5 BY MR. HERBERT: 

431 

6 Q. Now, doctor, in the February of 2013 report that you 

7 generated, approximately, a year and a half after date of 

8 accident you took measurements or range of motion of the left 

9 shoulder, correct, doctor? 

10 

11 

A. 

Q. 

That's correct. 

In your range of motion test that you took regarding 

12 the left shoulder, approximately, a year and a half after date 

13 of accident, you took six range of motion tests to the left 

14 shoulder, correct? 

15 

16 

A. 

Q. 

Yes. 

And out of those six range of motion tests you took in 

17 the left shoulder, approximately, a year and a half afte r the 

18 date of accident you found two out of the six to have decreas e d 

19 range of motion of 50 percent in Ms. Iovino's left shoulder, 

20 correct? 

21 

22 

A. 

Q. 

That's correct. 

So two out of six or one third of the range of motion 

23 tests you have taken a year and a half later of Ms. Iovino's 

24 left shoulder you found 50 percent decreased range of motion, 

25 correct? 
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A. That's correct. 

THE COURT: I'm sorry, ram at a little bit of a 

loss. When you say 50 percent --

THE WITNESS: It wasn't really 50 percent. 

Actually, she was able to move about 90 degrees. Normal is 

150 degrees. So it's a little bit more than 50 percent. 

But he is saying 50 percent of the normal. I expect that's 

what he is saying. 

THE COURT: 

normal range in mind. 

THE WITNESS: 

(indicating). 

Just so I understand, you have a 

150 degrees. So about that high 

THE COURT: So 150 is actually normal and her 

finding was? 

THE WITNESS: She came up to about 90. So that 

high (indicating). Lacking about maybe 60 percent -- well, 

I mean doing about 60 percent. Lacking less than 60 

percent. 

abnormal. 

THE COURT: About 40 percent? 

THE WITNESS: Probably about 40 percent was 

She was missing 40 percent. 

THE COURT: I guess what I am getting at is, when 

you give the number of the restriction, are you talking 

about the percentage that they don't move to normal or are 

you talking about what they actually can do? 
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THE WITNESS: What they are actually able to 

So that would be -- 90 degrees would be here 

(indicating). 

THE COURT: I understand. So now that we get it, 

you can continue. 

MR. HERBERT: Thank you, Your Honor. 

Q. So let's just break that down. So what percentage 

8 decreased range of motion did you have of Ms. Iovino's left 

9 shoulder a year and a half after date of accident when you did 

10 your range of motion tests? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. So 90 minus 150 is 60 degrees. And 60 over 150 is 

probably I am just estimating. If you have the math there, 

you can do it. It's probably about 40 percent maybe. 

THE COURT: So that means there is a 40 percent 

range of motion --

THE WITNESS: Loss, deficit. 

THE COURT: What do you call that range of 

motion, that particular one? 

THE WITNESS: There were two. They are both the 

same. Abduction, A-B duction, to the side. And flexion, 

in front. 

THE COURT: Did you give those numbers on the 

front? 

THE WITNESS: They are the same. Ninety degrees 

is what she was able to move which represents, I guess, 
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about a 40 percent deficit. Subjective finding. 

THE COURT: This means abduction, straight out 

like a cross. And forward as if you are saying stop, we do 

we call that? 

THE WITNESS: Flexion. 

THE COURT: Please continue. 

Q. So just to recap. There was two that you found 40 

8 percent decreased range of motion for Ms. Iovino a year and a 

9 half after date of accident, correct? 

10 

11 

A. 

Q. 

That was her finding, yes. 

And would you agree with me that a patient who has 

12 decreased range of motion of 40 percent or two out of six range 

13 of motion tests you took year and a half after date of 

14 accident, wouldn't that be permanent decreased range of motion 

15 for the left shoulder? 

16 

17 

18 

19 

20 

21 

MR. NEWMAN: Objection. 

THE COURT: Wouldn't that be what? 

MR. HERBERT: Wouldn't that be a permanent 

finding? 

THE COURT: You can answer that. 

A. I need some clarification. Does that same person have 

22 an MRI that just shows bursitis? Does that same person have 

23 any atrophy? Does that same person have any objective findings 

24 that would support 

25 THE COURT: Here's what we are going to do, we 

II 

. ·. 

... 
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1 are going to have the questions only come in one direction. 

2 The question that is pul before you is based on what you 

3 found . Can you answer Lhat question? You either can or 

4 you can ' t . 

5 THE WITNESS : Okay, so I need further 

6 clarification . I thought thal was hypothetical , by the 

7 way. 

8 

9 

10 

11 

12 

13 

}II 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II 

THE COURT : No . Counsel is asking you \vhat you 

found and he is asking based on what you found whether thal 

shows 

!VlR . HERBEHT : Permanent injury , decreased range 

of motion . 

THE COURT: Does that show permanent range of 

motion restriction? 

THE WITNESS : In this case? 

THE COURT : Yes . 

THE WITNESS : No . 

Q. So a year and a half after date of accident wi~h 40 

percenl decreased range of motion in Lwo out of Lhe six range 

of motion tests you took for. the shouJder and that ' s not 

permanency? 

A. ln this case? 

Q. Yes . 

A. No . 

Q. You found scarring on Ms. Iovino ' s left shoulder? 
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Yes. 

Would you be able to describe how big the scarring 

3 was? 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. The usual arthroscopic scars about a centimeter or so. 

THE COURT: I'm sorry. For us, could you tell us 

what a centimeter is? Is it like a inch? 

THE WITNESS: So there are about two and a half 

centimeters, 2.54 centimeters in an inch. So easily a 

centimeter is about the size of your fingernail. 

Q. How many did you find of those? 

A. I don't recall but there's usually three. They were 

all well healGd. 

Q. But you saw some scarring? 

A. Yes. 

THE COURT: You found three one-centimeter cuts 

or a three - centimeter cut? 

THE WITNESS: No, I don't know how many there 

were. There usually are three and they are about the size 

of a centimeter which is about the size of your fingernail. 

THE COURT: Less than an inch? 

THE WITNESS: Yes. 

Q. And there were three of those? 

A. Usually there's three. 

Q. Would you agree with me that a year and a half after 

date of accident when you took your report when you saw three 

. ... 

.. 
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1 of these scars that would be permanent scarring? 

2 

3 

4 

5 

6 

7 

8 

A. 

Q. 

The scars are going to be there forever, yes. 

Now, doctor, I want to go over your review of medical 

records in your report. Can you turn to that page? 

A. 

Q. 

A. 

Q. 

Sure. 

Are you ready? 

Yes. 

First, you said you examined the operative report 

9 dated December 28, 2011, correct? 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

Yes. 

And that revealed a labrum tear; is that correct? 

That was what the operative report said, yes. 

Did you ever put anywhere in your report that you 

14 generated at the time you did the report that there was no 

15 labrum tear present? 

16 A. Did I use those exact words, no. 

17 Q. Did you put "labrum tear" or any other word that means 

18 a labrum? Did you say any words in your report that you 

19 generated for this case to represent labrum, that there was no 

20 labrum tear? 

21 

22 

A. 

Q. 

Like I said, no. 

No, you did not put anything in here to say there was 

23 no labrum tear, correct? 

24 

25 

If 

A. 

Q. 

That's correct. 

And when you got up here today and you said there was 
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1 no labrum tear in front of the ladies and gentlemen of the 

2 jury, that's the first time you are saying there's no labrum 

3 tear for Ms. Iovino. There was no written report that you said 

4 that. 

5 

6 

7 

8 

9 Q. 

MR. NEWMAN: Objection. 

THE COURT: Can I have you up here for a second? 

(Off-the-record discussion held at the bench) 

THE COURT: You may answer the question. 

Isn't it true, doctor, that prior to today you never 

10 documented that there was a labrum tear or no labrum tear for 

11 Ms. Iovino? 

12 

13 

14 Q. 

MR. NEWMAN: Objection. 

THE COURT: What do you mean by that? 

Did you ever write a report for defense counsel 

15 stating that there was no labrum tear for Ms. Iovino? 

16 

17 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

MR. NEWMAN: Objection. 

THE COURT: You may answer that. 

To my knowledge, I didn't. That's correct. 

I'm sorry? 

To my knowledge, that's correct. 

Isn't it true, doctor, that you never wrote a report 

22 to defense counsel that there was a labrum tear or that there 

23 wasn't a labrum tear for Ms. Iovino? 

24 

25 

MR. NEWMAN: Objection. 

THE COURT: You mean to anyone? 
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MR. HERBERT: Yes. 

439 

THE COURT: Well, you said to defense counsel. 

MR . HERBERT: To anyone. 

I am not aware of being asked that question in writing 

5 and asking for the report. So if I wasn't asked for the 

6 report, I don't think I wrote one. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II 

THE COURT: I think the question is, did you 

write a report to anybody, anybody, that there was or 

wasn't a labrum tear? 

THE WITNESS: And to my knowledge -

THE COURT: Yes or no. 

THE WITNESS: Well, I don't know. 

so, but I don't know. 

THE COURT: You don't know. Okay. 

I don't think 

Q. So the first time that you could recollect saying that 

there was a labrum tear or no labrum tear was just now before 

the ladies and gentlemen of the jury, correct? 

MR. NEWMAN: Objection. 

THE COURT: You may answer that. 

A. I think we might have spoken about it outside too but 

once I saw the intraoperative photos I knew what it was. 

Q. So that was the first time you ever said there was a 

labrum tear or wasn't a labrum tear, correct? 

A. It might have been the first time I was asked the 

question in which case I would answer it. If I wasn't asked 
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1 the question, I wouldn't answer it. 

2 Q. But you were asked to write a report regarding 

3 Ms. Iovino, correct? 

4 

5 

A. 

Q. 

That's correct. 

And you knew when you were writing your report 

440 

6 regarding Ms. Iovino that there was a surgery to repair a torn 

7 labrum, correct? 

8 

9 

10 A. 

MR. NEWMAN: Objection. May I approach again? 

THE COURT: No. You may answer. 

There was no surgery to repair a torn labrum. There 

11 was a surgery that debrided a labrum and that's what I 

12 addressed was the question what injury she had sustained as a 

13 

14 

result of the accident. And that's what I wrote in the report. 

Q. So you didn't think it was important, doctor, that you' 

15 saw there was a surgery to repair the labrum to comment in your 

16 report that you were hired, paid a few hundred dollars, paid 

17 $5,000 to come into court today, you didn't think that was 

18 important to put in your report when you reviewed the documents 

19 regarding Ms. Iovino? 

MR. NEWMAN: Objection. 

THE COURT: Bad form. 

20 

21 

22 Q. It wasn't important to conclude if there was a labrum 

23 tear or there wasn't a labrum tear for this report after you 

24 saw there was an operative report for Ms. Iovino? 

25 MR. NEWMAN: Objection. 

II 

.. 
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THE COURT: He can answer that. 

441 

Once again, I answered the questions that I was asked 

3 to answer. There was no labral repair done. There was a 

4 

5 

debridement. You keep saying "repaired." it wasn't. 

debridement. There was a debridement of the labrum. 

It was a 

I was not 

6 asked that question. Therefore, I can't answer questions I 

7 wasn't ask. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II 

Q. Who asked you questions, what questions? 

A. Questions that are asked in the report which are I am 

asked to identify if there are any injuries related to the 

accident, if the individual has any disability related to those 

accident injuries and if the individual needs more treatment. 

Q. And who asked you those questions? 

A. Whoever asked me to do the report. 

Q. Can you see from looking at the report who asked you 

those questions? 

A. No. 

Q. Do you want to take a look at your report? 

A. No, but I don't know who asked me the questions. 

That's what you were asking me. 

Q. But does the report that you wrote refresh your 

recollection of who asked you these questions you are talking 

about? 

A. No. 

Q. Don't you want to look at your report? 
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A. J know i~ ' s not ~here. I ' ve looked at my report. 1 

2 know it ' s not on there. Who asked me the questions, I don't 

3 k.nO\'-'. 

4 Q . If I said Richard J,au ' s office, •11ould that sound 

5 familiar? 

6 A. They may have , but they may not have. It may have 

been someone else . 

I 

7 

8 

9 

Q. Do you think it ' s curious , doctor , that Ms. Iovjno had 

10 

a labrum debridement frorr. Or . Berkowitz? Is that \'-'hat you 

sa~d , correct, a debridement? 

11 A. ThaL's what he wrote too . 

l? Q. And you dldn ' ~ cownent on the debridement in your 

13 report , isn ' t that correct, doctor? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II 

MR. N~WMAN : Objection . 

THE COURT: Are you asking if it is curious or 

are you asking did he comment on it? 

Q. 

A. 

Q . 

Did you comment on it , doctor? 

I d~d not com~ent on it , no . 

Okay , Jet ' s move on . You mentioned on t!"le review of 

medical records there were copies of i ntraoperative films , but 

they were poor quality . What does that mean, doctor? 

A. They were poor quality . I couldn't read them . 

Q. So does that mean the first time you saw the 

intraoperative photos of Ms. Iovino was maybe a half hour ago, 

an hou.1. ago? 
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1 A. No . 

2 Q. When was the first time you saw them, doclor? 

3 A. Oh, I can ' t tell you , but I have them in my records. 

4 THE COURT : I ' m sorry , counselor . Are you 

5 referring to the ones that are poor quality or something 

6 else? 

7 MR . HERBERT : Thank you , Your Honor . 

8 Q. When did you first review the ones of poor quality? 

9 A. Oh , that date . 

10 Q . Did you ever see s1nce that date other photographs? 

11 A. Yes . 

l2 Q . When was that , doctor? 

13 A. I don ' t know . 

14 I 

II 15 

Q . You don't know? 

A. No . 

16 Q. Well, you can look at your report. When does it say 

17 you reviewed other photographs? 

18 MR. NEWMAN: Judqe, again, may we approach? 

19 THE COURT : No . You may answer. 

20 MR . NEWMAN : Then I object . 

21 THE COURT : I understand . Overruled . 

22 A. The photographs were shown to me some time belween 

23 that date and today . 

24 Q . When was that? 

25 A. It wasn ' t two minules ago . 
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1 Q. When was that? 

2 A. I don't know. It was in my records. I might be able 

3 to tell you. I have it in my computer. I can look to see if I 

4 have an actual date that it came to me. I can do that. 

5 Q. Isn't it true that the first time you saw the ' < .. 

6 intraoperative photos was in the hallway after lunch when you 

7 were waiting to come in here? 

8 THE COURT: I'm sorry, counsel. Do you mean the 

9 ones that were presented to him today? 

10 MR. HERBERT: Yes. 

11 THE COURT: Well, then ask that question. 

12 Q. Isn't it true that the first time you saw the 

13 intraoperative photos for Ms. Iovino in this case was when we 

14 were on lunch break and you were waiting to come into this 

15 room? 

16 A. Absolutely not. 

17 Q. Well, the MRI films. 

18 A. The MRI films I saw today, yes. 

19 Q. But not the intraoperative photos? 

20 A. The intraoperative photos I have seen time a long time 

21 ago. 

22 Q. Okay. So those you saw a while ago, but the films you 

23 saw during the lunch break in the hallway, correct? 

24 A. The MRI films? 

25 Q. Yes. 

jj 
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Yes. 

And nowhere in your report does it say you saw the MRI 

3 films; is that correct, doctor? 

4 A. How could I put it in my report? I wrote it months 

5 ago. I don't understand 

6 Q. At the time you wrote this report, isn't it true that 

7 you never saw or reviewed the MRI films? 

8 

9 

1 0 

11 

12 

13 

MR. NEWMAN: He said he saw them today for the 

first time. I don't understand. 

THE COURT: No, the question was not for the 

first time. You may clarify. 

A. 

Q. 

Could you repeat the question? I'm sorry. 

Okay. Isn't it true that when you wrote your report 

14 for Ms. Iovino you did not have the films with you when you 

15 were generating this report? 

16 

17 

A. 

Q. 

That's correct. 

And the first time you saw the films was in the 

18 hallway with defense counsel during lunch break a few minutes 

19 before we started the proceedings, correct? 

20 

21 

2 2 

23 

24 

A . 

Q. 

MR. NEWMAN: The MRI films. 

MR. HERBERT: Yes. 

THE COURT: You may answer that. 

Yes, that's the first time I saw the MRI films. 

So the first time you saw the MRI films were in the 

25 hallway, but the intraoperative photos you saw a while ago? 

II 
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That's correct. 1 

2 

A. 

Q. You never wrote another addendum to your report to 

3 talk about -- strike that. 

4 Did you ever tell anybody, did you ever generate a 

5 document for anybody regarding the intraoperative photos? 

6 

7 

8 

9 

10 

11 

A. 

Q. 

MR. NEWMAN: Judge, this is objectionable. 

THE COURT: Overruled. You may answer. 

MR. NEWMAN: May we approach again? 

THE COURT: You may not at this time. 

Not to my knowledge, no. 

Let me ask you another question, doctor. 

12 When you were in the hallway a few minutes before we 

13 got started, you didn't have the light box when you were 

14 looking at the films, correct? 

No, I did not have a light box. 15 

16 

A. 

Q. You were using the films in the air, on the side, 

17 trying to find the labrum, correct? 

18 MR. NEWMAN: Objection. 

A. Not at all. I was looking at them 

I'm sorry. Am I supposed to stop? 

THE COURT: Is there an objection? 

MR. NEWMAN: Yes, to the form of the question. 

THE COURT: Overruled. 

The question is how did you look at them, right? 

19 

20 

21 

22 

23 

24 

25 THE WITNESS: Sure. I looked at them through the 

II 
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big picture window. The sun coming in is the same as the 

shadow box. It's fine. 

Q. So looking outside the window of the courthouse is the 

4 same as using a shadow box to read the MRI films; is that 

5 correct, doctor? 

6 A. Yes. The only thing that you need to read films is 

7 light coming through the film and that's what I had. 

8 Q. How big did we say that labrum was on the MRI film, 

9 doctor? How big? 

10 A. There was no labral tear in there so there is -- you 

11 asked me how big was the tear? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: The labrum. 

THE WITNESS: Oh, the labrum. The labrum is 

small. 

Q. 

A. 

About how small is it, doctor? 

You have to take out a film and I can show you about 

how small it is. It's small. 

Q. 

A. 

It's pretty small? 

Yes. 

before. 

THE COURT: Well, you used the term "centimeter" 

Can you help us with that? Is it a centimeter, is 

more than a centimeter? 

THE WITNESS: Well, the labrum itself I know how 

big a labrum is. 

THE COURT: That's what he is asking you. Just 
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answer that. 

THE WITNESS: He asked me on the film how big is 

it. 

THE COURT: Is that what you are asking? 

MR. HERBERT: No, I am asking in general. 

THE WITNESS: Oh, I'm sorry. I misunderstood 

that. How big is the labrum? 

Q. Yes. 

A. Well, it 's a circular piece of tissue. If you are 

10 asking me -- what are you asking me, circumference? I am not 

11 sure what you are asking me. 

12 Q. Okay. In the MRI films how big is a labrum that's 

13 depicted? 

14 A. Small. I can't tell you exactly how big. It depends 

15 on the film itself. 

16 

17 

18 

19 

20 

21 

cut. 

Q. 

A. 

Q. 

A. 

Q. 

Less than a fingernail? 

It's probably about a fingernail, depending on the 

A little bit less? 

No
1 

it's about a fingernail depending on the cut. 

Just so we are clear for the ladies and gentlemen of 

22 the jury and the Court, when you came in today, this afternoon, 

23 and you testified with counsel on direct and you said you 

24 reviewed the films and you said there was no tear in the labrum 

25 which is smaller than a finger, you really did that outside on 

II 
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1 the window of the courthouse is how you are making your 

2 determination for the ladies and gentlemen of the jury; is that 

3 correct, doctor? Do I got that correct? 

4 A. Yes, I will do it on a view box too. It's the same 

5 thing. 

6 Q. I am not asking you to do that. I am asking you when 

7 you made your opinion earlier for this Court, that's how you 

8 rendered your opinion. 

9 

10 

11 

A. 

screen. 

Q. 

Looking through a view box, not through a lighted 

Yes, through a window. 

Do you think that's the best way to make an open 

12 statement in court for the ladies and gentlemen of this case 

13 that's been going on for a week to tell them that there was no 

14 tear in the films, that's how you base your opinion on? 

15 

16 

17 

18 

19 

MR. NEWMAN: Objection. Can counsel stop with 

the theatrics? It's really not necessary. 

THE COURT: Overruled. You may answer. 

A. I am very comfortable with my ability to look at an 

MRI film with light coming through it. It doesn't really make 

20 any difference what the source of the light is, whether it's a 

21 lightbulb or if it's the sun. As long as I have adequate light 

22 I can make a judgment. So it doesn't really make any 

23 difference. 

24 

25 

Q. Let's keep on moving, doctor. 

Other than these medical records that you reviewed, 
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1 you said a series of reports by Dr. Berkowitz from 2011 and 

2 2012 were reviewed. Do you see that? 

3 A. Yes. 

4 Q. What dates are the documents that you reviewed? 

5 A. Well, I would have to get them off my computer. I can 

6 get them for you, if you would like. 

7 Q. But you didn't list on this report what document dates 

8 you reviewed, correct? 

9 A. No. I listed the dates of the years that I saw them, 

10 from 2011 and 2012. The exact date, no. 

11 Q. Isn't it true that you never reviewed any documents 

12 from Dr. Berkowitz from 2013? 

13 A. That's correct. 

14 Q. It is correct that you did not review any of 

15 Dr. Berkowitz's records from 2013? 

16 A. That's correct. 

17 Q. And you stated that the MRI film did show bursitis, 

18 correct? 

19 A. Mild bursitis, yes. 

20 Q. That's when you made the determination outside by the 

21 window to see the mild bursitis too? 

22 A. Using the light of the window that's what I saw, yes. 

23 Q. And that mild bursitis that you saw, how big was that? 

24 Half a finger, a quarter of a finger, a third of a finger? 

25 t A. Once again, it depends on the cut that's made. 

I 

II 
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Q. In this case by the window, how big was that that you 

saw? 

A. Bursitis probably about that long (indicating)? 

THE COURT: Please indicate for the record. 

THE WITNESS: Two to three centimeters, four 

centimeters. 

Q. 

A. 

Q. 

Two or three fingers? 

Yes. 

THE COURT: Fingernails you mean? 

MR. HERBERT: Fingernails. 

And we said earlier that bursitis can also be caused 

12 by trauma, correct, for instance, a car accident? 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

It could be hypothetically, not in this case, though. 

But it could be? 

Hypothetically, it could be, yes. 

The hospital records you reviewed, doctor, from Coney 

17 Island Hospital, at which time she complained of pain in the 

18 left arm radiating into her fingers. Do you see that, doctor? 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

Yes. 

That would be consistent with her treatment and her 

findings from Dr. Berkowitz, correct? 

A. No, an injury to the shoulder would not cause pain 

radiating into the fingers. A neck injury might but not a 

shoulder injury, no. And certainly not a tear such as the 

nature we have seen on those intraoperative photos, no. 
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1 Q . Did you see it anywhere in this report, doclor, that 

2 this was not consistent with the hospital records? 

3 

4 

A. 

Q. 

What wasn't consistent? 

What you just testified , you said that it was not 

5 consistent . 

6 A. Once again, I wasn't asked that question . I can ' t 

7 answer quest~ons that I am not asked. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 I 

20 

21 

22 

23 

24 

25 

,, 

Q. So some questions the lat-J firm asked you, you answered 

and some questions you didn't answer , is that what you are 

saying? 

MR. NEWMAN : Object~on. 

A. I answered it --

THE COURT: Sustained . 

Q. You didn't put anywhere in this report that the 

hospital records weren ' t consistent with Ms. Iovino's injuries, 

c()rrect? 

A. No, I think they are consistent with a left shoulder 

strain. 

Q. Going down to the impression, doctor, ''the claimant", 

that's Ms. Iovino, correct? 

A. That's right. 

Q. ~Reveals evidence of a resolved left shoulder strain. 

She has evidence of a possible carpal tunnel syndrome in the 

left hand" r correct, docto-r? 

A. Yes. 
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1 Q. And isn't it possible that carpal tunnel syndrome can 

2 be caused by trauma? 

3 MR. NEWMAN: Objection. 

4 THE COURT: You may answer. 

5 A. Hypothetically, it could be, yes. 

6 Q. You actually during this visit encouraged or wanted 

7 Ms. Iovino to follow-up with more testing, correct? 

8 A. Well, I wrote that in my report, yes. 

9 Q. Because you felt, approximately, a year and a half 

10 after date of accident when you were seeing Ms. Iovino for your 

11 report that she still needed some more testing and more 

12 documentation to follow-up on what's going on with her, 

13 correct? 

14 A. I did not know whether she needed it as a result of 

15 1 the accident. What I found was evidence of carpal tunnel 

16 syndrome by clinical examination. I didn't know why she may 

17 have had that finding and I don't even know if she has carpal 

18 tunnel syndrome because we haven't gotten the test. My sense 

19 was is that she might have carpal tunnel syndrome and that she 

20 would benefit from the EMG nerve conduction velocity study eo 

21 find out if she had it. 

22 Q. You know of no prior history of any injury to 

23 Ms. Iovino's left hand; isn't that correct, doctor? 

24 A. That's correct. 

25 Q. And the first time you have any medical records of any 

I 

II 
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1 injury or trauma to Ms. Iovino's left hand is from this 

2 accident, correct? 

3 I MR. NEWMAN: Objection. 

THE COURT: You may answer that. 

Yes. 

454 

4 

5 

6 

A. 

Q. So isn't it fair to believe then if there was no prior 

7 injury or prior trauma to the left hand and then all of a 

8 sudden there is a car accident and then all of a sudden there's 

9 problems with the left hand, wouldn't that be consistent to say 

10 that the left hand injury came from this trauma? 

11 A. Not at all. The fact of the matter is that we don't 

12 know when she started having findings that were consistent with 

13 

14 

carpal tunnel syndrome. I don't think any of her doctors found 

any findings consistent with carpal tunnel syndrome . For all I 

15 know, she may have developed it a week before I actually saw 

16 her. So it is assuming a lot to say it was due to this one 

17 particular accident, particularly if none of her other doctors 

18 even brought up that suggestion and hadn't treated her. So I 

19 would say probably not. 

20 Q. When you treat your patients, doctor, and you see that 

21 there is an injury to the left hand, for instance, and you find 

22 out there is no prior trauma, prior injury to that left hand, 

23 doesn't it come to you to believe that the left hand injury 

24 trauma came from the accident then? 

25 A. I need a lot more information than what you have just 

Jl 
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1 g1ven me. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

THE COURT: Are you asking whether or not that's 

a suspicion that you need to rule out? 

Q. 

A. 

MR. HERBERT: Yes. 

THE COURT: Then why don't you ask that. 

Would that a suspicion that you need to rule out? 

If indeed --

THE COURT: That's a yes or no question. 

THE WITNESS: I need to explain my answer. 

THE COURT: I need you to answer yes or no or say 

you can't answer it yes or no. 

Q. 

THE WITNESS: I can't answer it yes or no. 

THE COURT: All right, next question. 

Continue reading, doctor. You stated, "She has a mild 

15 partial disability due to the injury in her left hand." Do you 

16 

17 

18 

see that, doctor? 

A. Yes. 

Q. So now we are, approximately, a year and a half after 

19 date of accident and you find there is a disability, a mild 

20 partial disability, due to the injury in her left hand. Do you 

21 agree with that, doctor, that you wrote that? 

22 A. I wrote that related to the carpal tunnel syndrome 

23 that we don't know she even has. But if she does have carpal 

24 tunnel syndrome that we don't know what it was due to, in my 

25 opinion probably not due to the accident that she has a mild 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

'I 

485 

CROSS - DR. TORIELLO - HERBERT 456 

partial disability because of that possible carpal tunnel 

syndrome. I was giving her the benefit of the doubt that she 

may actually have carpal tunnel syndrome. 

Q. If there's been no history anywhere documented that 

she has had any prior carpal tunnel syndrome, any prior injury 

or damage to the left hand and then she has this accident, 

isn't it simple as that, doctor, that the injury and the 

partial disability due to the injury of her left hand came from 

this accident? 

A. Once again, if she has been seeing doctors for a year 

and a half and no one doctor has even brought up the 

possibility of carpal tunnel syndrome, then it's very unlikely 

that that carpal tunnel syndrome has been missed by everybody, 

has been present all of this time because of this accident. 

And what's more likely is that it occurred subsequent to the 

accident for some other reason, if it even exists. We still 

don't know if it exists. No one did an EMG nerve conduction 

velocity study. We are talking about a possibility. 

THE COURT: Much more, counsel? 

MR. HERBERT: Just a few more minutes, Your 

Honor. 

Q. Continue reading, doctor. You wrote, "She is able to 

23 work but unable to perform activities that require pushing, 

24 pulling or lifting more than ten pounds with the upper 

25 extremity or fine motor skills with her left hand." Did you 

.· 
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1 write that, doctor? 

Yes. 

457 

2 

3 

A. 

Q. So you wrote a year and a half after the date of 

4 accident that she is able to work, but she is unable to perform 

5 activities that require pushing, pulling or lifting more than 

6 ten pounds, correct, doctor? 

7 

8 

A. 

Q. 

I wrote that. That's right. 

And you said, "with the upper extremity." And doesn't 

9 "upper extremity" mean the left arm/shoulder portion of 

10 Ms. Iovino? 

11 

12 

A. 

Q. 

Well, the left extremity is arm, yes. 

So you found a year and a half later disability with 

13 Ms. Iovino for her left arm and shoulder that she couldn't push 

14 or pull more than ten pounds, correct? 

15 

16 

1 7 

18 

19 

THE COURT: How many times does he have to say 

it? This is the third time you asked the same question. 

Let's move along. 

MR. HERBERT: Okay. 

Q. You also found continue reading, doctor -- "based 

20 on the history as given by the claimant, review of records and 

21 the physical examination, the injuries appear to be causally 

22 related to the accident", isn't that true, doctor? 

23 

24 

25 

A. The injury related to her left shoulder, yes. 

THE COURT: I think he is quoting and wants to 

know if you wrote that. 
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THE WITNESS: Oh, if I wrote that. I wrote that, 

THE COORT: Did he read it out exactly as you 

5 THE WITNESS: Yes. 

6 

7 

8 

9 

1 0 

11 

1 2 

Q. 

here? 

THE COURT: Next question. 

So isn't it true, doctor --

THE COURT: Excuse me. Can I have you both up 

(Off-the-record discussion held at the bench) 

THE COURT: Anything further? 

MR. HERBERT: Let me just review my notes, Your 

13 Honor. 

1 4 Q. Isn't it true, doctor, that Dr. Berkowitz, the 

1 5 treating orthopedic surgeon from the date of the accident 

1 6 THE COURT: You said you didn't review his 

17 records, right? 

lB THE WITNESS: Dr. Berkowitz, yes, I did from 2011 

19 and 2012. 

THE COURT: Oh, you did? 

THE WITNESS: Yes. 

THE COURT: Okay, finish. 

20 

21 

22 

23 Q. Isn't it true, doctor, that Dr. Berkowitz, the 

24 treating orthopedic surgeon of Ms. Iovino from the date of the 

2 5 accident up until today, would be in a better position than you 

.. 

... 
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1 to diagnose and treat Ms. Iovino? 

459 

2 A. No, that's the reason why we go to second opinions. 

3 He is not any better than I am. We are both board certified 

4 orthopedic surgeons. Given the same information we both can 

5 

6 

7 

8 

come up with a conclusion and it would be equally valid. 

Q. Do you have all the information, doctor? Do you have 

all the records from Dr. Berkowitz? 

A. I have all the information I need to make a 

9 determination including the MRI, the Coney Island medical 

10 records, the intraoperative films and the intraoperative 

11 reports as well as his report. 

12 

13 

14 

15 

16 

17 

18 

THE COURT: There are a lot of opportunities to 

simply answer the question yes or no. If he wants an 

explanation, let him ask for it. But, apparently, you want 

to stay on the witness stand a long time. 

responses that nobody asked for. 

Please continue. 

So keep giving 

Q. Isn't it true, doctor, that there was no history of 

19 left shoulder, left arm or left hand for Ms. Iovino prior to 

20 the date of accident and then the accident takes place and 

21 there is treatment of her left arm, her hand 

22 THE COURT: It sounds like you are going to be 

23 

24 

25 

asking three questions in one. 

MR. NEWMAN: Which have all already been asked 

several times. 
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1 THE COURT: I didn't ask for any help from you. 

2 MR. NEWMAN: I'm sorry. 

3 THE COURT: Go ahead. 

4 Q. Isn't it simple, doctor, that the cause of the pain 

5 and injury was after the accident and you are making it more 

6 complicated than it really is? There is no evidence of left 

7 shoulder pain or problems before this accident --

8 THE COURT: Sustained as to form. 

9 MR. NEWMAN: Thank you. 

10 MR. HERBERT: No further questions. 

11 THE COURT: You may redirect. 

12 MR. NEWMAN: Thank you, Judge. 

13 REDIRECT EXAMINATION 

14 BY MR. NEWMAN: 

15 Q. Doctor, again, the loss of range of motion t hat we 

16 referred to earlier of 60 degrees, 90 degrees and 150 degrees, 

17 that was based upon Ms. Iovino's subjective complaints to you 

18 that at that point she had pain, correct? 

19 A. Those were all subjective complaints, that's correct. 

20 Q. Is there any objective evidence that she had, in fact, 

21 those limitations in ranges of motion? 

22 A. There are no objective findings that would support 

23 1 those subjective complaints, no. 

24 Q. Doctor, could you explain your opinion that counsel 

25 elicited from your report about Ms. Iovino's numbness in her 

I 
II 
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1 left hand? 

2 

3 

A. 

Q. 

I'm sorry, can I explain what now? 

The way you wrote your report about the numbness in 

4 her left hand. 

5 A. Well, she complained about numbness in her hand and my 

6 clinical findings made me suspect that she might have carpal 

7 tunnel syndrome. So my feeling was that as a result of that 

8 possibility she should get further tests to find out for sure 

9 if she has it or not. But pending those tests, I felt that we 

10 should allow her to have a mild partial disability as a result 

11 of the carpal tunnel syndrome that might be present. But in my 

12 opinion she didn't have any disability related to her shoulder. 

13 Q. Did you see any records where she was treated for 

14 ' carpal tunnel syndrome from the date of this accident up until 

15 the date you did your examination in February of 2013? 

16 

17 

18 

19 

20 

A. No, I found none. 

Q. Was there any record of Dr. Berkowitz treating for her 

for carpal tunnel syndrome in the left land? 

A. 

Q. 

No. 

Now, doctor, the original set of intraoperative photos 

21 that you were sent before you did your February of 2013 report, 

22 in what condition were those intraoperative photos? 

23 A. They were like Xeroxed copies of these. So they were 

24 black and white and grainy. So I really didn't have the detail 

25 I felt was necessary to make a decision. 

II 
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1 Q. Did you request a better set of intraoperative photos 

2 to review? 

3 A. Yes. 

4 ' Q. Did my office send you those better set of 

5 intraoperative photos in October of 2013? 

6 A. Somebody sent it to me and it might have been October 

7 of 2013. I am not sure. 

8 MR. NEWMAN: Can we have this marked as an 

9 exhibit, Judge? 

10 THE COURT: That will Exhibit I for 

11 identification. 

12 (Received and marked Defendant's Exhibit I for 

13 identification) 

14 MR. HERBERT: May we approach? 

15 THE COURT: Yes, come up. 

16 (Off-the-record discussion held at the bench) 

17 THE COURT: Please continue. 

18 Q. Doctor, again, were you able to evaluate what was 

19 contained in those intraoperative photos when you did your 

20 report in February of 2013? 

21 A. Yes. 

22 Q. The ones you had when you did your report in February 

23 of 2013, the black and white ones. 

24 A. I'm sorry. No, I was not able to evaluate those, no. 

25 I Q. Were you subsequently sent color copies of 

ll 



492 

RECROSS - DR. TOREILLO - HERBERT 463 

1 , intraoperative photos in October of 2013, by my office or 

2 someone else? 

3 

4 

A. 

Q. 

Yes. 

Did you review those color operative photos at that 

5 time? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

II 

A. Yes. 

Q. What was your opinion based upon your review of the 

color operative photos that you received in October of 2013? 

A. That there was no evidence of any causally related 

injury to her shoulder that would have required surgery. 

MR. NEWMAN: Thank you, doctor. 

THE COURT: Anything further? 

RECROSS EXAMINATION 

BY MR. HERBERT: 

Q. What counsel just asked you about the intraoperative 

photos that you saw that there was no problems, you never put 

pen to paper, you never documented that, you never took a note 

of that? 

MR. NEWMAN: That's improper recross. It's 

already been gone through. I didn't ask anything else on 

redirect. 

go. 

THE COURT: Sustained. Anything further? 

MR. HERBERT: No, Your Honor. 

THE COURT: You may step down. You are free to 


