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Defendant, Philip F, Spadafova, M.D. (hereinafter referred to as Spadafora) moves the court
pursuant to CPLR rule 4404 ta set aside a jury verdict rendered in favor of the plaintiffs on a panoply
of grounds including that the matter must be dismissed as a matter of law based on the testimony
elicited. The cowrt, having reviewed the papers submitted in support and opposition, grants that
application on that ground for the reasons stated herein.

The standard of review for this court pursuant to that rule as consistently stated by the coutts
of this state as it applies to the grounds for dismissal as a matter of law, is that this court must find
there is “no valid line of reasoning and permissible inferences which could possibly lead rational
men [and women) to the conclusion yeached by the jury on the basis of the evidence submitted to
them."Colient v. Hallmark Cards, 45 NY2d 493, 499 (1978 Y(bracketed expression added).

[t should be noted that Spadafora made a motion for a directed verdict at the end of the
testimony on the grounds that the plaintiffs had not proven their case as a matter of law and that the
court reserved decision. i

In this medical malpractice action, premised on a failure to diagnose medullary thyroid
cancer, the jury returned a verdict after 22 days of wial, including six days of deliberation,
apportioning fault among: Dr. John F.Aloia, an endocrinologist; (69%): Dr Spadafora, an internist
(22%); and, the plaintiff hersel£(9%). It was alleged that plaintiff Jennifer Luna, then 12 and a half



weeks preguant, consuited Dr, Spadafora on November 4, 2003, because she was not feeling well,

Dr. Spadafora conducted a physical examination and concluded that she had an enlarged thyroid.

He referred her for a thyroid ulwrasound which was conducted on November 13, 2003, and resulted
in a report which indicated an enlarged thyroid with 5 solid nodules contained in the right lobe of
Mrs. Luna’s thyroid. She was advised of this finding on November 14, 2003, and referred to an’
endocrinologist, Dr. Aloia, On Noveraber 20, 2003, Dr. Aloia told Mrs. Luna, after an examination,
that her thyroid condition was due to her pregnancy and was a benign condition, Though she was
advised to have blood tests so that her thyroid hormone levels could be evaluated, she was not alerted
to the possibility that she might have cancer. Mrs. Luna cancetled monthly appointments with Dr,

Aloia in February aud March, choosing to have blood drawn elsewhere. The results of those blood
tests were that her thyroid function was normal. In October 2004, she had  benign giant celf twmor
ou her finger removed, consulted with an oncologist , who upon examination determined that her
thyroid was enlarged and reconunended that she have it evaluated by an endocrinologist. She
retutned to Dr. Aloia on November 18, 2003, Afier farther testing it was determined, on December
6, 2004, that Mrs. Luna had medullary thyroid cancer. On January 14, 2005, she had surgery to

-remove cancerous lymph nodes from her lung, chest, cavotid arteries, base of her brain and vocal

cord,

The next year, 2006, plaintiffs commenced this action for medical malpractice, for failure
to diagnose her cancer, against the defendants Spadafora and Aloia as well as Winthrop Hospital,
Thereafter the case proceeded to trial, The matter against Winthrop has been dismissed.

Asnoted, at the close of evidence, defendants moved for a divected verdict, The courtreserved
decision, submitted the case to the jury, and the verdict was taken. Muszynski v Buffalo, 49 Misc 2d
957 (Sup Ct, Erie County 1966), revd on other grounds 33 AD 2d 648 (4th Dept 1969), affd (1971)
29 NY2d 810 (1971). '

On this motion the defendant Spadafora contends that the jury®s verdict mustbe set aside and
the action dismissed as a matter of law. He asserts, as here relevant, that he neither deviated from
good and excepted medical practice, nor were plaintiffs damaged as a result of his actions; and that
the plaintiffs’ evidence was insufficient to establish a prima facie cage of medical malpractice against
him. Inopposition, plaintiffs maintain that the jury’s verdict must stand as it was based on good and
sufficient evidence,

Spadafora arpues that the jury verdict must be set aside or that his motion at the end of the
presentation of evidence must be granted on the theory that, as Mrs. Luna’s primary cave physician,
he cannot be found to have committed medical malpractice where he has referred his patient to a
specialist, in this.case Dr. Aloia, and 1elied on that specialist’s medical opinion. He cites ample
appellate precedent the most recent being Burtman v, Brown, 97 AD.3d 156 (2d Dept 2012) In
opposition theteto, plaintiffs seek to distinguish this matter on the geounds that in this case the jury
could conclude that Spadafora made an initial determination that the test that would have diagnosed
the cancer be performed and reported same in his notes, Thus, plaintiffs argue that he made this
initial determination which conflicted with the decision reached by the specialist to whom be referred
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MIS Luna and that by affirmatively doing so and not following through on his proposed action, even
in light of a different opinion by the specialist, he was negligent.

On November 4, 2003, when Spadafora first saw Mrs. Luna and examined her, his notes
reflect the phrase, small needle aspiration. That phrase refers to a test to determine if the swollen
nodules were cancerons, It is the test that plaintiffs contended should have been ordered by the
doctors in this case and which led to the jury finding on liability. There was an issue as to whether
the phuase had a question mark next to it in those notes, but for this court’s purposes that issue isnot
significant, :

He thereafier referred Mrs, Luna to Dr, Aloia, an endocronologist. Dr. Aloia did not see a
need for that test and communicated that decision to Spadafora. Spadafora argues that he therefore
deferred to the medical decision of the specialist to whom ho referred the patient and is thus legally
immune pursuant to the appellate precedent he cites. Those cases do not directly deal with a primary
care doctor making an initial assessment before a referval to a specialist which assessment is then
ignored in light of the specialist’s opinion. Itis the distinguishing factor which the plaintiffs ask the
court to consider important enough to reject that precedent. The court declines to do so. The
language of the Appellate Division is so clear as to lead this conrt to conclude that it wishes to have
a primary care provider protected by the opinion of a specialist to whom he or she refers a patient
under virtually any circumstances and certainly in one such as this. Thus, no liability attaches to
Spadafora’s actions and the verdict against him on liability is set aside.

The court would be remiss if it did not also consider the secound element, the issue of
causation. In a failute to diagnose cancer case, the concept ofhow a plaintiffis damaged is reflected
inhow the caucer and the potential of surviving same has been changed as a result of the delay of the
correct diagnosis. Stated differently, then question on causation. to be asked would be, is there a
nexus linking defendant’s negligence with any injury that was separate and apart from the underlying
cancer. Lyorns et al v. McCauley, 252 A.D.2d 516 (2" Dept 1998).

What the court finds critical is the discussion of the concept of causation as it applies to
certain theories regarding how the specific cancer in this case changes. Atissue to this court is the
interaction of two coucepts posited during the trial: that of metastasis; and, that of “staging” as that
terin was used in the classification of cancer in this case. Initially, it appeared that at the heart of the
plaintiffs’ case was the concept and testimony that once the cancer in question had left, broken
through or otherwise appeared outside the organ in question, bece the thyroid, the chance of it
spreading was enhanced and the chance of suwwmg same was diminished greatly. That process,
when cancer has left the organ in question, is called metastasis. Of coutse, in a matter such as this
where the theory of prosecution is that, but for the fajlure to diagnose the cancer, such a result may
have been avoided, such testimony as it applies to the question of causation is essential,

Here then, it initially appeared that the plaintiffs’ theory was that if the cancer was diagnosed
while it was still contained in the thyroid, i.e., that it had not yet metastasized, the potential for a
better recovery was significantly greater, Conversely, as argued by the both defendants at trial and
in their papers, when the cancer had spread outside the thyroid the potential for a worse result
occurred, Stated another way, if the cancer had already spread outside the thyroid when the plaintiff
was first seen by the twa doctors in question, then her chances of a worse result were essentially
upchanged. 1'hus, no worse result was caused and, consequently, the plaintiffs suffered no
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compensable damages.

Therefore, in this “failure to diagnose cancer™ medical malpractice lawsuit, the question of
what would have been different but for the failure to diagnose is critical to the issue of causation and
damages, The plaintiffs must show to the trier of fact that if the cancer had been diagnosed sooner
the plaiutif’s prognosis would be better, Stated in the converse, the plaintiffs must show that because
the cancer was not diagnosed promptly, Ms. Luna’s prognosis worsened.

Tn an attempt to meet that burden the plaintiffs looked {o studies comparing the prognoses of .
cancer patients in similar situations. Those studies, used to compare and predict those prognoses, were
offered by the plaintiffs to show what other.outcomes occurred in similar situations, The vehicle
posited by plaintiffs to establish that fact was the introduction of evidence regarding tests and surveys
conducted in the medical community nationwide on the prognosis of a patient with a particular cancer
based on that cancey’s state of spread. Thus, particular cancers are studied at various times in theixr
growth and the resulting effecis are measured. Medical professionals have chosen certain points in
the process to signify a significant change in the spread of the cancer for labeling and quantification
putposes which is called “staging,”. As stated by Dr. Meek, the plaintiffs’ expert on the issue of
causation, in his testimony on November 4", at page 36, Line 23, “Well, the prognosis, in general, for
thyroid cancer and medullary thyroid cancer specifically, is related to what we call the stage, which
is how advanced the cancer is at the time of dingnosis.” (Bmphasis added) . The stages put before
the jury were as follows:

Stage I: asmall tumor still confined to the thyroid gland

Stage II: a [ittle bit larger tumor still confined o the thyroid gland

Stage I the cancer has begun to break out of the thyroid gland and may involve some very
local lymph nodes. ,

Stage IV: the cancer has spread to more general lymph nodes in the neck and other parts of
the body.

The use of staging for its intended purpose ofhaving a guideline fo inform putients as to their
diagnosges appears to have the need for strict gnidelines to insure that the comparisons are accurate.
Thus plaintiffs’ expert Dr. Meek, testified that a person, for purposes of determining where that
person would be classified for study purposes, would need to have been clinically diagnosed and
based on that clinical evidence a patticular stage can be assigned, He suggestied that that was the only
way such studies could be considered scientifically useful to the medical community nationwide.
Based on those studies, the medical community, as indicated above, established categories for various
“stages” of the progression of a particular cancer and then would assign various prognoses to those
various stages. Thus the stages above mentioned.

This coutt points out these issues and the distinction between them because it finds them
critical to its analysis and the parties’ positions. Put succinetly, now, in these papers, Aloia atgues
metastasis and plaintiffs argue staging, The court believes that the staging concept canunot be

" confused with the metastasis concept, Thus the question is not what stage the plaintiff was at a

particular time but whether the cancer had metastasized at & particular time.

As stated above, plaintiffs scemed to initially argue that metastasis was the key evidence
regarding the issue of a worse result and that staging was introduced to exhibit to the triers of fact
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some information regarding studies that could be used to quantify the change. Now, however they
argue that their expert’s testimony regarding staging should be accepted as the evidentiary basis for
showing that the Mrs, Luna’s condition had worsened as a result of Spadafora’s failure to question
Dr. Aloia’s failure to diagnose the cancer,

However difficult it may be to discern, the distinction is most certainly importent, Thus, when,
the cancer cell or cells have left the organ, called metastasis, and samie can be clinjcally identified as
such, it is said, among other things, that the cancer has entered a different stage, with the cancer in.
this case, at least stage I, It is not disputed here that the plaintifif suffered from meduilary thyroid
cancer. It would also appear to be not disputed that such a cancer’s growth has been divided into four
parts or stages. It is lastly not disputed that the tests or surveys conducted assign different prognoses
to each stage, The dispute avises fiom the application of the concept of the need for an expert to
identify whethey the cancer has or has not entered a different stage.

This becomes important becanse the plaintiffs’ expert, Dr. Meek, seems, at first blush, to offer
inconsistent testimony Yegarding the two issues of metastasis and staging. As emphasized by the
defendants in this case, Meek stated , as this court would paraphrase it, that it was more than likely
that the cancer had metastacized at the time of the failute to diagnose and thus adopted the appellate
cowrts’ definition of the plirase within a reason able degree of medical certainty that such metastasis
had occurred . However, as emphasized by the plaintiffs in theix opposition. here, in tie very next
question put to him he could and did explain that he could not however change his testimony offered
on direct examination that such an opinion would not change the stage because there was a lack of
clinical evidence to that effect in November, 2003, Thus he could offer his medical opinionregatding
the fact that the cancer was outside the organ at the time of first diagnosis but could not assign the
stage that would appear to correspond to same (Stage ITf) because of artificial rules established by the
medical community regarding the need for some “clinical proof”* of same, A doctor’s considerec
medical opinion would appear fo be insufficient,

The difference between the two, as presented here, is that for purposes of offering a medical

opinion within a reasonable degree of medical certainty, there is not a need for “clinical evidence” but
for purposes of classifying a particular cancer'to be in a particular stage, the rules of the medical
community which established the studies required such a clinical diagnosis.
Thus, plaintiffs could and did elicit testimony from their experts that in their opinion within a
reasonable degree of medical certainty Mrs. Luna suffered from meduliary thyroid cancer at the time
ofinitial treatment by Dr Aloia and Dr, Spadafora without any clinical evidence to support same. The
only basis for those opinions was that the nodules in question were enlarged and, based on those
experts experience with respect (o this type of cancer, the cancer must have been there in November,
2003, if it was there in December, 2004, when it was diagnosed based on pathology findings. This
testimony formed the basis for plaintiffs position on the issue of causation.

Although plaintiffs attempt to argue that it is inaccurate and unfair to indicate that the patties’
experts concurred in the opinians they offered as there were many instances of disagreement, on this
issue, that of the fact that the cancer had metastasized at the time the doctors first saw Ms. Luna for
her concerns, there was actually no disagreement. In fact, one of the plaintiffs’ experts could and did
say, based on his review of all of the records in the case, that, within a reasonable degree of medical
certainty, the cancer would have bad to have spread outside the thyroid sometime before the plaintiff
saw either of the two defendants doctors. As quoted by each of the defendant doctors in their briefs,
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Dated: Aprit 4, 2013

Dr. Meek, an oncologist and plaintiffs causation expert, testified that, more than likely, metastasis
had occurred prior to the failuve to diagnose, That opinion concurred with the defendants® experts.
Dr, Meck would not, however, say that she was stage I at that time citing as his basis that there was
no clinical evidence, consistent national criteris, .to that effect, Thus, though he could opine that the
cancet had already metastasized outside the thyroid at the time of the-failure to diagnose based on the
evidence of the pathology findings from her operation in Januavy, 2005, he could not “stage” the
cancer in Noveraber, 2003, as such, for want of nationally recognized clinical findings.

The cowmt believes that the testimony of Dr. Meek that it was his opinion within  reasonsble
degree of niedical cettainty that the cancer had spread at the time of the fnitial copsultations is the
critical evidence in the case and compels the granting of Spadafora’s motion,

Ordered, that the motion of Dr, Spatafora to set aside the juty verdict and dismiss the lawsuit
on the grounds that the plaintiffs have failed to prove their case as a matter of law in granted .

Submit judgment on notice.

Riverhead, NY

Page -6-



‘ aaf% 423‘30'*33:"2.32'P%szzeqym'wom HEALY JusrrcevarTIn NO.574  Pp, g ei/11

l

- '- \\ SUPREME COURT OF THE STATE OF NEW YORK

+

U . LAS.PART 9 SUFFOLK COUNYY
INDEX NO.:1469-06
PRESENT: ' ‘
HON, DANTEL MARTIN POST TRIAL MOTION

R Date of Trlal: 10/24/11

JENNIFER LUNA und ALAN LUNA, Motion Date: 03/13/12

Subimitted: 04/03/12
. Plafniift, Motion Sequensa No.: 12 - MotD
~against PLAINTIFE’S ATTY:
Levy, Phillips & Konigsherg, LLF,
PHILIP F, SPADAFORA, M.D,, 800 Thirg Avenug, 13* Floor
JOHNF, ALOJA, M.D, New Yok, N¥ 10022

LL PROF. MEDICAL SERVICES, ».C.,
WINTHROP UNIVERSITY HOSPITAL, DEFENDANTS ATTYS:
Patrick F, Adams, PC,
Defendants, 49 Fifth Avenne
X Bay Shors, NV 11706-7306

Keller, O’Rellley & Watson, PC.
242 Crossways Park West
Woodbury, NV 11797

.

Defendant John F. Aloia, M.D. (hereinalior referred to as Alola) moves the oourt pursuant
10 CPLR rule 4404 to got aslde 2 iy verdict rendorad n favor of the plaintiffs on a pavoply of
grouuds including that the matter must be dismissed as a matter of Jaw based on the testimony
cliclted. The court, having reviewed the papers submitted in support and opposition, grants that
application on that ground for the reasons stated herein.

The standard of review for this cowmt pursuant to that tule as consistently stated by the courts
of this gtate as i applics 10 the grounds for disraissal as & matter of law, is thal this eourt must find
there s “no valid ling of roasoning and permissible Inferences whichi could passibly Joad tational
mon {and women] o the oonelusion reached by the jury on the basls of the evidence subnitted to
then."Colien w Hallneark Cards, 45 NY2d 493, 499 (1978 )(hracketed expression added).

It should be noted thut Alola made 2. motion for adircoted verdict at the end of the testimony
op the grounds that the plaintiffs had not proven their case as a metter of luw and that the court
reserved decision. It is of little moment which application is sonsidered and addressed hoto as the
factors determining each of thetn are essantially the same,

In this medical malpractics action, premised on a failure to diggnose medullary thyrold
curieer, the jury returned a verdiol alier 22 days of trinl, inoluding gly days of dcliboration,
apportioning fault among: Dr. Aloia, an endocrinologist; (69%): Dr Philip F, Spadslora, aninternist
(22%); and, the plaintlif herralf (9%). It was alloged that plaintiff Jonnifer Luna., then 12 and & haifl



. 'APH.:I'.' 319 LY
o4/ zmdand VLI 52263 VTORT HEALY JSTICEMARTIN (N0, 534 g
id , ?, § B2/11

weeks pregaant, consulted Or. Spadafora on Noverber 4, 2003, because she was not fesling well,
Dr. Spadafora conducted a physical examination and conoluded that she had an enlarged thyroid.
He referred her for a thyrold ultrasouad which was conduoted ot Novembey 13, 2003, and resulted
in 8 report which indicated an enlarged thyroid with 5 solid nedules contained in the right lobe of
Mrs. Lana's thyroid. She was advised of this finding on November 14, 2003, and reforred to an
endoctinologist, Dr, Aloia. OnNovember 20, 2003, Dr. Alola told Myxs, Luna, after an examination,
that her thyrold condttion waa duo to her pregnenay avd was a benign condition, Though she waa
edvised to ave blood fests so that her thyroid horrons lsvels conld be evatuated, she was not alerled

* to the possibllity that she might have cancer, Mrs, Luna caagelled tonthly appointments with Dr.
Aloit tn Fabruary snd Maroh, choosing 10 have blood drawn elsswhere, The results of those blood
tests were that her thyrofd fuvetion was norms). In October 2004, she had a beniga glant cell twmor
on hex finger removed, consulted with az oncologist , who upon oxemingtion determined that her
thyroid wag enlarged and recommended thet she have it svaluated by an endocrinologist, She
retumed fo Dr, Aloia onNovember 18, 2003, After further testing it was detoronined, on Decomber
6, 2004, that Mrg. Luna had medullary thyroid cancer. On Jaavary 14, 2005, she hed surgety to
rcxr:{»ve cameerour lymph nodes fom her lung, chest, caxotid arteries, base of her brain and voeal
<ot

Tho next year, 2006, plaintiffs comtenced this action for medical malpractice, for faflure
to diagnose her oancer, agalust the defondants Spadafora and Alofa as well as Winthrop Hospital,
Thessafter tho case proceeded to tria). The matier against Winthrop has been dismissed,

Asnoted, at the cloge of evidencs, defendantsinoved foradivected vardict. The covrtrescrved
decision, submitted the case to the jury, and & verdict wes taken. Muszynski v Buffalo, 49 Misc 2d
957 (Sup Ct, Brie County 1966), revd on other grounds 33 AD 24 648 (4th Dept 1969), 4ffd (1971)
29 NY2d 810 (1971). _

On this motion the defendant Aloia contends that the jury’s verdiot must be set aside and the
action dismissed ag 2 matter of law, He assarts, 28 here relevant, that ho neither deviated from good
and cxcepted medical practics, tor werd plaintiffs damaged as & vasult of his actions; that the
plaintiffs’ eviderwe was insufficient to establish a prima facie cage of medical malpractice agalnst
him; and, that the juterasts of justice diotate the jury’s verdict sbould be sot aside. Tn opposition,
plaintiffs maintain that the jury's verdict must stand a8 it was based on goed and sufifcient evidence.

The sourt beleves that there was ample evidence from which. ajuryconld conslude that Aloia
departed from good and acoepted medioal prastice in his treatment of the plaintiff, Jennifer Luns, in
fuifing to conduot & small neadle aspivation in November, 2003. This court need niot agree with the
jury but must merely find that the Jury’s decision was not irvatlopal. The court finds that was the case
onthe Issue of medical negligence. Thus, the first of the twe elements for a finding of Rubility agajvst,
Aloia was met, At issuc here s the question of causation, Le, is thers a noxus linking defendant’s
negligence with vy injury that was geparate and apart from the underlying cancet, Lyons ez-dl v,
MeCaulay, 252 AD.2d 516 (2 Dept 1998).

The second slement ia the issue of causation. In a filure to diagnose sancer cass, the conoept
of how a plaintiff is damaged is veflected In how the cancer and tho potential of surviving same has

been changed as a result of the delay of the correct diagnoesis,
What the court finds oritical ls the discussion of the concept of causation as i applies to
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certain theories regarding how the spoctfic cancer i this case chauges. At issue to this conrt ls the
interaction of two concepts posited during the trial; that of metastasis; and, thet of “staging” as that
term was used in the classification of cancer in this easo, Tnitially, it appoared that at the heartof the
plamtiffs’ caso was the concept and testimony that anico the cancer in question had Joft, brokon
through or otherwise sppeared outslde the organ in question, here the thyroid, the chances of it
spreading was enhanoed and the chanoee of surviving same was diminished greatly. That process,
whon cancer has left the organ in question, is called metastasis, Of cowrss, in & matisr such as this
whore the theoty of prosecution is that, but for the fatlure to dlagnose the eancer, such a result may
have heen avoided, such tegtimony as it apples to the quostion of causation is essentinl,

Fere then, it inttlally appeated that the plaintiffk' theory was that ifthe cancer was diagnosed
while it was still conteined in the thyrold, i.e,, that it had not yet metastasized, the potential for 2
better tecovery was significantly grenler, Conversely, as argued by the both defendants at trial and
in their papers, when the ¢agoer had spread outslde the thyroid the potential for a worse tesult
otcurred. Statad another way, if e cancer had already spread outside the thyroid when the plainti £f
was first seen by the two doctors in question, then bet chianees of a worse toshlt were essentially
unchanged.  Thus, no worse result was oaused and, consequontly, the plaintiffs suffered no
componseble damages. :

Therefore, in this “failurs to diagnoss cancer™ medical malpractice lawsuit, the questjon of
what would have been different but for the fallure to diagnose is esltical to the issue of cavsation and
damages, The plaintiffs must show to the trler of fact that if the oancer had been diagriosed soguer
the plaintiff’s prognosis would be hetter, Stated in the converse, tho plaintiffs must show thatbecause
the cancer was pot diagnosed promptly, Ms. Luna's proguosls worsened,

In an atterpt to meet that burden the plaintiffs looked to studies coxuparing the progroses of
capocr patfents in similar simations, Thoscstudies, vsed to compare aud prediet those prognoses, were
offersd by the plaintiffs to show what other outcomes ocourred inthoge similarsituations, The veticle
posited by plaintifls to establish that fact was theintrodustion of evidence ragarding tests aud surveys
condvcted in the medical community nationwide on the prognosis of e patient with a particular cancer
based on that caucer’s state of spread, Thus, partioular cancers axe stucdied at various tynss {n their
growth and the yosulting effects are measured, Medical professionals have chosen certain points in
the procass to sigoify a significant chenge in the spread of the cancer for labeling and quantification
purposes which is called “staging.". As gtated by Dr, Meek, the plaintiffs’ expert on the jssuc of

- causation, in his testimony on Novembar 4, atpage 36, line 23, '"Well, the prognosis, in geneval, for
thyroid cancer and medullary thyeold cancer specifically, is related to what we call the stage, which
is how advancod the cancor js.at the time of dinpnogfs." (Bmphasis edded). The stages put beforothe

Jory were g8 follows: '

Stago l: a small twrmor still oonfived to the thyrold gland

Stage TT: a little bit larger turnor still cotfined to the thyrold gland

Stage HI: tho capcer has bagun to break gut of the thyroid gland and may involve some vory
{ocal lymph nodes.

Stags TV the cancer has spread to moroe general lymph nodes in the neck aud other parts of
the body.

Theuseolsaging forits intended purposs of having a guldeline to Inform patients a5 to their
diagnoses eppears to have the necd for striot guidalines to insure that the comparisans are acewrate,

Page -3-



, e S IR Mo TEORT WAL ey (o, gqearme

-l °
»

Thus plalnBffs’ expert, Dr. Meok, testified that o person, for purposes of determining whete that
person would be classified for study purposes, would need t0 have been clinically diagnosed and
based onthat clinfeal evidencea particular stage can be assipned. He suggested that that was theonly
way such studies could be considered scientifically useful to the medical comnaunity vationwide.
Based onthose studies, the medical community, es indicated above, eatablished categories forvarlous
“stages” of the progression of a pattisular cancer and them would assign various prognoses to those
various stages, Thus tho stages above mentionsd.

This court points out theso issues and the distinetion betwaen them béoause it finds thom
critioal to its avalysis and the panies® positions. Put suceinctly, now, in these papers, Aloia argues
metastasis and plaintiffs argue staging. The cowt believes that the staging concept cannot be
oonfised with the metastasis conoept.. Thus the question Is not what stage the plaintiff was at a
patiowlar time but whetlier the cancer had metastasized at » partloular time.

As stated. above, plaintiffs secmed to inftially arguo that motastasis was the ey evidenee
regarding the Issus of 2 worge result and that ataging was introduced to exhibit to the tricrs of fact
some informetion regarding studies that could be used to quantlfy the change. Now, howover they
argue that their expert’s tegtimony regarding staging should be accepted as the evidentiary basis for
showing that the Mrs, Luna’s condition had worsened a8 a yesult of Aloin’s faflwe to intially
disgnose the cancer,

However difficult it maybeto discern, the distinston is most certainly important. Thus, when
the cancer oell or cells have left the organ, called metastasis, and same can be glinfeally identified ag
such, it I said, atmong other things, that the cancer has entered a different stage, with the cancer in
this cass, at least staga [ It is not disputed hore that ths plaintiff suiTered from medullary thyrold
eancer. [twould also sppear to be not disputed that such a cancer’s growth has been divided into four .
parts or stuges. It ig lastly pot disputed that the tosts or surveys conduoted assign different prognoses
to each stage. The dispute arises from the application of the concspt of the need for an expert to
identify whether the canoer has or bas not cnterad a different stage.

This becomes important because the plaintiffs' expert, Dr. Meek, soems, at firsthlush, to offer
inconsistent tostimony regarding the two issues of metastasls and staging. As eraphasizad by Alola
here, Meok statod , as this oourt would paraphrase tt, that it was more than Hkely that the cances had
metastacized at the time of the failure to dlagnose and thus adopted tho eppsliate courts* definition
of the phrase within a reasonable degree of medical certainty that such motastasis had oconrred ,
However, as emphasized by the plaintiffs in their opposition hiere, 1o the verynoxt question putto bim
he could and did explain that he could not however climge his testimony offered on divect
exaraination that such an oplnion would not change the stage because there was & luck of ¢linical
evidonge to that effget in November, 2003, Thus he dould offer his modical opinion regarding the fact
that the cancer was outside the orgen at the tine of first diagnosts but could not essign the stage that
would appear to correspond o same (Stage JIN) because of artificial rules established by the medical
comumnity regarding the need for somo “olinical proof” of same. A. doctor’s conslderad modical
opiaion would appear to be insufficlent.

The difforetice between the two, a3 presonted here, is that for purposes of offering a médical

opinlon Within a reasonable degree of medical certainty, there would appear not to he 2 need for
“clitieal evidence® but for purposes of classifying a particular cancer to bo at 4 particular stage, the
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ruleg ofthe medical corrununity which established the studies requived such a clinicel diagnosis. Thus,
plaintiff could and did elicit testimony from her experts that in theit opiniou within a teasonuble
degres of medienl certainty plalntiff suffered fram medwllary thypold cancor at the ime of initial
treatment by Dr Alola and Dr. Spadafora without sny clinical evidence to support same, The only
basls for those opinions was that tho nodules in question were entarged and, based on those experts®
expetience with respect to this type of cancer, the cancor must have heen there in Novembet, 2003,
if it was there in December, 2004, when it was diagnosed based on pathology findings, This very
testimony formed the basis for plajntif®s position on the besic lgsue of causation yet would appear to
have no ¢linjeal busis fot staging.  Dr. Meck would not, however, say that she was stage 1)) at that
time citing as bis basis that theré was no olinical avidence, cousistant with national ouiteria, to that
affect, Thus, though he aould opine that the cancer had already retastasized outside the thyroid at
the time of the failure to dlagnose based on the evidence of the pathology findings from her uperation
irt Januaty, 2003, he could not “stage" the cander in November, 2003, as such, for want of ngfionally
recopnized chinical fndings.

The court helieves that the testimony of Dr, Mook that it was his opinion within a ressongble
degrse of medical ceclainty that the cancer hiad spread at the time of the Initial eausititations is the
crifical evidenee in the case and compels the gronting of Aloia’s motion,

Altbough plaintiffs attempt to argue that it is inacourats and unfajc for the defendants to

indicatc that the parties' experis concnred in the opinions they offered as there wete roany instances

~ of disagrecmeit, ov this issue, that of the fact that the cancer had motastastzed at the time the doctors

firstsaw Ms, Luna for her conceras, there was actually no disagrosment, In faot, ong of the plaintiffs®

experts could and did say, based on bis teview of all of the records in the case, that, within &

reasonable degree of medical certainty, the cancer would have had to have spread ontside the thyroid

sometime bofore the plaintiff saw either of the two defendants doctors, As quoted by each of the

deféndant doctors in their briefs, Dr, Meok, an oncologist and plaintiff's oausation expert, testified

that, more than likely, metastasis had occurred prior to the failure to dlagnose, That opinion concurred
with the defendants’ experts.

Ovdered, that the motion of Dr. Alofa to st aside the jury verdict and dismiss the lawsuit on
the grounds tsat the plaintiffs bave fafled to prove their oase as a matter of law in granted . His motion
seeking dismiasal on other groands is denied as moot.

Submit judgment on notice,

Dated: April 4, 2013
Riverherd, NY
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