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Decided on November 25,2015 SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Second Judicial Department
RANDALL T. ENG, P.l
RUTH C. BALKIN
JEFFREY A. COHEN
COLLEEN D. DUFF~ Jl
2013-06660
2014-00918
(Index No. 14413/09)
[* 1)Lucille Martorella, respondent,
v

150 Centerville Holding, LLC, et aI., defendants, Tadco Construction Corporation, et
aI., appellants.

Gail M. Blasie, Garden City, N.Y., for appellants.
Scott Baron & Associates, P.C., Howard Beach, N.Y. (Andrea R. Palmer and John
Burnett of counsel), for respondent.
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DECISION & ORDER
In an action to recover damages for personal injuries, the defendants Tadco
Construction Corporation

and 150 Centerville, LLC, appeal from (1) an order ofthe

Supreme Court, Queens County (Butler, J.), entered March 24,2011,

which denied their

motion to vacate their default in answering the complaint, and (2) a judgment of the same
court entered February 8, 2012, which, after an inquest on the issue of damages and upon a
decision dated May 13,2011,

awards the plaintiff damages in the sums of$165,000

for past

pain and suffering and $20,000 for future pain and suffering.
ORDERED that the appeal from the order is dismissed; and it is further,
ORDERED that the judgment is affirmed; and it is further,
ORDERED that one bill of costs is awarded to the plaintiff
The appeal from the intermediate order must be dismissed because the right of direct
appeal therefrom terminated with entry of the judgment in the action (see Matter of Aha, 39
NY2d 241, 248). The issues raised on the appeal from the order are brought up for review
and have been considered on the appeal from the judgment (see CPLR 5501 [a] [1 D.
A defendant seeking to vacate a default in answering a complaint and to compel the
plaintiff to accept an untimely answer as timely must show both a reasonable excuse for the
default and the existence of a potentially meritorious defense (see HSBC Bank USA. NA. v

Rotimi. 121 AD3d 855). The appellants failed to demonstrate in support of their motion
either a reasonable excuse for their default or a potentially meritorious defense to the action.
Accordingly, the Supreme Court properly denied the appellants' motion to vacate their
default in answering the complaint and to compel the plaintiff to accept their late answer.
Contrary to the appellants' contention, the damages awards for past and future pain and
suffering, which were determined after an inquest, were not excessive, as they did not
deviate materially from what would be reasonable compensation

(see Quigley v Coco's

Water Care. Inc .. 85 AD3d 998, 999).
The appellants' remaining contentions are without merit.
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ENG, P.I., BALKIN, COHEN and DUFFY, JI., concur.
ENTER:
Aprilanne Agostino
Clerk of the Court
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