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THE JURY: Good afternoon.

MR. GERSHON: Plaintiff calls Dr. Philip Rafiy.

COURT CLERK: Please step up and raise your right
hand.

PHILTIP RAFIY, M.D., a witness called by the
élaintiff, after having been first duly sworn by the Clerk
of the Court, took the witness stand and testified as
follows:

COURT CLERK: Thank you. Have a seat.
Doctor, please state your name and your bus%pess
office for the Court.
THE WITNESS: Dr. Philip Bafiy, 87 West
0ld Country Road, Hicksville, New York, 11801.
THE COURT: You may inquire.
MR. GERSHON: Thank‘you, your Honor.
DIRECT EXAMINATION
BY MR. GERSHON:
Q Good afternoon, Dr. Rafiy.
A Good afternoon.
0 Dr. Rafiy, are you a physician licensed to practice in

the state of New York?

A Yes.
Q Can you tell the members of the jury your education,
training and -- education, training, and experience in the field

of medicine?
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A Yes. I received my medical doctorate degree at -- from
SUNY Health Science Center from Downstate Medical School where I
received the medical doctorate degree after attending for four
years.

I completed a five-year orthopedic residency training
progfam through the Albert Einstein and Bronx Lebanon orthopedic
surgery department and completed a one-year general surgery
internship at Beth Israel Medical Center.

During this residency, I also completed a specialty
training in —- known as a fellowship training in -- at Tampa
General Hospital in the field of orthopedic spine surgery. I
completed an orthopedic trauma fellowship at Basel, Switzexland
and currently I'm in orthopedic practice.

Q And, Doctor, are you a member of any -- are you
affiliated with any hospitals?

A Yes.

Q What hospitals?

A I'm affiliated with Long Island Jewish Medical Center,
Winthrop University Hospital, and North Shore Hospital at
Plainview.

Q and, Doctor, you are Tiffany Halsey's treating
physician, correct?

A Correct.

Q And you've been treating Tiffany Halsey ongoing from

November 19th, 2008 to the present time, correct, Doctor?
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A Correct.

Q And did there come a time, Doctor, that I contacted you
and asked you if you could please testify as to Ms. Halsey's
physical condition and the things you've done regarding her
treatment?

A Yes, you did.

Q And are you also right now in your private practice,
you indicated?

A Correct.

Q You're being taken away from that private practice?

A Correct.

Q Are you being paid for your time here in coqrt?

A Correct.

Q And how much are you being paid?

A I'm being reimbursed at the rate of $650 per hour.

Q Do you know what that comes to total or --

A Depends on time frame, review of the materials, as well
as testimony.

Q All right. Okay. Anyway, can you —— I'm not gonna --—
I'm not génna ask you what orthopedics is. You're a board
certified orthopedic surgeon, right?

A Yes.

Q And I'm not gonna ask you what orthopedics is nor am I

gonna ask you what orthopedic surgery is inasmuch as

Dr. Berkowitz came in and testified to the jury, so they kind of
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already.know that, so I'm going to try not to repeat the same
things, if that's okay with you.

A Understood.

0] But, Doctor, with respect to Tiffany Halsey's case, you
did surgery on both her arm, her right arm, as well as her
lumbér spine, correct?

A That's correct.

0 I'm gonna ask, if you can, because we didn't cover
that, if you can, with the permission of the Court, to step down
and please explain to the jury something about both the anatomy
of the arm as well as the anatomy of the lumbar spine.

THE COURT: You want the.doctor to step down
because he'll be able to use the demonstrative model?

MR. GERSHON: Yes.

THE COURT: You may.

MR. GERSHON: Thank you.

Q Please.

A Okay.

(Whereupon, the witness stepped down from the stand.)

Okay. Very well. This represents a skeletal depiction
of a human forearm including the hand. This is the forearm and
this is the arm. This is a view looking at the arm in this
position from the side.

There are three bones -- we're gonna concentrate at the

area of the elbow. The elbow is comprised of the bone here, the
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radius bone, the ulna bone, as well as this bone in thé back
here, the humerus bone, and this joint known as the elbow is
able to bend and extend, meaning it can bend forward and it can
straighten out because of two major muscles.

The muscles in the front of the arm are known as the
biceﬁs tendon and they are responsible for your ability to be;d
your arm. This muscle here represented by this brown structure
is known as the triceps muscle and it is located in the back of
your arm, and you'll notice that it goes from a brown color to a
white color. This represents a tendon. The tendon is the end
of the muscle. It becomes thicker with fibrous tissue and
inserts directly onto the bone known as the olecranon, basically
it's the edge of the elbow joint, and when this muscle contracts
or becomes smaller, the arm is able tc be straightened out.

The critical structure here in this case that we are
examining is this region right around here known as the triceps
tendon and over this tendon is a band known as -- a fancy word
used is aponeurosis, it‘'s another word for a band, and this
aponeurosis band basically holds the tendon centrally, it keeps
the tendon in the midline instead of going from one angle to the
other and is very important for functioning of the elbow to
allow patients straightening of their arm, having full strength
of their elbow, as well as the range of motion for the elbow, so
that's the major_structure for the elbow and the triceps tendon

and the muscle above it.
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o] Thank you, Doctor.

If that's it for the elbow, if you want to tell us the
same about the lumbar spine.

A Okay. This is an anatomical rendering of a human lower
back known as the lumbar spine. We are looking at the lower
back from the side; this being the right side, this being the
left side, this represents the front of the spine, and this is
your back of your spine;

The structures of the lower back, the three main
structures that we're going to concentrate on are these white
structures here known as the lumbar vertebra. Those are the
bones in the lower back. There are five of them; lumbar 1, 2,
3, 4, and 5.

You will notice in between these two white bone
structures that there is this jellylike‘yellowish structure.
That's called the disk. The disk is made of cartilage and
fibrous tissue and it forms a shock -absorber between the two
bones and this is what allows people to bend from side-to-side.
It also allows you to bend forward and bend backwards because
these disks aétually are somewhat pliable, meaning that they can
bend, they are someﬁhat elastic in nature.

This yellow structure that you see coming out on both
the left side as well as the right side, those are called the

nerves, known as the lumbar nerve roots. These nerves come out

through a little opening in the spine called the neural
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foramina, otherwise known as the opening through where the nerve
root exits.

.Normally, a lumbar spine should have free passage of
these nerves. They should pass through these openings freely so
that the nerve messages which go from your brain and these
nervés'which go into your thigh, into your buttocks, into your
legs and into your muscles are responsible for your ability to
wélk, to sit, to stand, to feel, and also to some extent will.
have some structural nerve function to your bladder being able
to go to the bathroom, so a very, very critical function for
these nerves.

To just educate one more point, the 1qmbar vertebras
are labeled by one number, sc this will be lumbar 1, 2, 3, 4,
and 5. The disk spaces will have two numbers, so the disk that
is between lumbér L4 and L5 will be known as 1L4-5, so that's how
the numbering gets done in the spinal model.

Of other education is in the back. These are called
the lamina. This protects your spinal canal. The muscles
attach to this and they ére covered with a very rigid bone so
that there is no damage that can occur to your spinal nerves and
that there is a bony protection around it.

The combination of these bones allows for movement back
and forth. These nerve structures allow for motor, meaning the

strength of your legs as well as sensation in your lower legs,

and the disks typically should stop at this level here in order
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to be considered norﬁal. Any extension of the disk further will
then be called a displaced disk and as a result of disks that
cén displace or move out of position, there can be ramifications
meaning that there can be changes that patients will experience
because it can cause problems surrounding the nerves. Remember,
in tﬂis area, there's not much room, so any area that gets
compromised or that essentially gets pushed out of normal
alignment causes constriction and these constrictioné cause
probléms for the patiehﬁé.

Q Doctor, what are facets?

A The facet joints are these structures between each
vertebra. There are this one here, here and here, and the facet
joints are kind of like your knuckles in your hand, they
basically allow the spine to bend and extend so that it's not --
you're not like a rigid board. They also, to a certain extent,
allow a little bit of side rotation, but most of them allow
bending forward and back.

Q Is that it for the model?

A Yes.

Q Just before you sit down, in the course of your
treatment, you reviewed the emergency room record, correct?

A Yes, I have.

0 And you reviewed all reports and films both to lumbar
spine, shoulder, and right arm, correct?

A Yes, I have.
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0 And in addition, you reviewed the records from Jamaica
Dedicated, correct?
A Yes, I did.
0 Okay, Doctor, before you sit down, and I'd ask that the

view box be brought out, the --
| THE COURT: Shadow box.
MR. GERSHON: Shadow box.

0 Doctor, with respect tovthe MRIs, inasmuch as a
radiologist on behalf of the Tragsit Authority came in this
morning and testified that he saw a tear --

MR. WYNNE: Objection.
THE COURT: It's in a hypothetical. You'll say
assume that this is what he said.

Q Okay. Assume that he actually told the jury that there
was -— that he saw on the films a triceps tear-of the tendon and
they already saw the films, so rather than go over it again,
inasmuch as the defendants' own doctor said there's a tear, I'm
just going to ask that you take out the lumbar spine MRI film
and we'll cover that. Okay?

A Yes.

Q And once again, DoCtor, if it's okay with you and the
jury, Dr. Berkowitz was good enough to explain to us what an MRI
is and how it works, so we're just gonna get right into it.

Okay?

A Okay. This is labeled as a lumbar spine MRI, Tiffany
km
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Halsey, and these are sagittal images of the lower back.
o] What does sagittal mean, Doctor?
A If I may use the spine model ~-
Q Please do.
A -- with comparison?

These images of the spine are being performed with
multiple cuts from right to the midline to the left, so what's
happening is you're seeing a series of three images across and
four images down and what that means is you're basically looking
at her spine with one cut going all the way across starting from
here, this will be like toward the middle and then this will be
towards her o?her side.

I'll go through some of the normal findings for
comparison. If you look at this center image labeled 5/11, you
will notice that the -- the brown structures hére represent the
bone, these white oval structures represent the disk, and then
behind here, you'll see this white structure which represents
the thecal sac or basically, the tube, the nerve tube which goes
in through the spinal canal, and then of other importance is
looking at image number 4/11, we are now looking at the sides of
the spine. You can see how there's a little gray structure next
to the disk and a gray structure surrounded by white. I'm
sorry, I'm gonna get out of everyone's way.

Q I'm sorry to stop you. I just wanna make sure the two

young ladies at the end can also see. I'm not really sure, so
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you might have to keep moving back, back and forth.
A Yes. These gray structures represent these nerves that

are coming through the hole of the spinal canal and then the
white around it represents the fat. There is actually a bit of
what's called epidural fat and it actually surrounds the nerves
in yoﬁr spine and the purpose of that is it forms as a cushion
to protect and prevent irritation or injury to these nerve
roots.

The disks down here, this bone here, which I didn't
explain to you, the lowest part of the bone here is called the
sacrum bone, and then the disks -- we'll start to count for the
evaluation, this will be the lowest disk in the spine known as
1.5-81, then this one becomes 1L4-5, L3-4, L2-3, and then so on.

If you notice, all the disks on these images are pretty
much white, white, white, white, and then this one here known as
14-5 has a different color. It's grayish in coloration and
markedly different than the other one which is white. That
represents that there has been some damage and injury to this
L4-5 disk in that the MRI is picking up that its signal is
altered, meaning that there has been some problem or occurrence
for this to now go from a white color all the way back to like a
darkish gray, almost black color.

Looking at these images on number 4/11, you could see

at this level here, L2-3, the disk stops here and, I'm sorry,

L1-2, L2-3, the disks stop here, but if you loock at the L4-5
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disk, you'll seé this black material, the black disk, and it's
starting to pop out. This black material here represents the
disk material that was normally stopping at this location right
here but now it's actually popped out and it's sitting right
where the nerve is at this location here behind the L4-5 disk.
Inste;d of being nice and flat such as here or here, it now is
starting to protrude or starting to stick out behind and you-
éould see it very prominently on this image over here, which is
labeled 4/11.

The problem with this is that the nerve which normally
occupies the entire space here now has to share its normal place
of where it lives with this disk which is now growding this
area. As a result of that, it is compromising or tightening the
space for the nerve and it is impinging upon the nerve root.

0 Thank you. Anything else, Doctor?

Just one last question. With respect to the £film, how
does the rest of her spine look other than the L4-L5 disk?

A The remaining portion of her lower back is normal. The
disk spaces are nicely maintained with good height, there's no
signal changes, they're all white, and there is no disk material
pressing on the spinal canal or in the spinal nerves. This
represents, aside from the L4-5 disk, a normal lower back.

Q Thank you, Doctor. If you wanna have a seat, you might
have to get up again and explain the surgery.

A Yeah, sure.
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(Whereupon, the witness resumed the stand.)
Q Doctor, you're going to need this film when you're
talking about the lumbar surgery.

A I'1l use the model.

Q Okay, Doctor, during the course of your treatment,
you —; there is a medical chart on Tiffany, right?

A Yes.

Q And you brought your chart with you, correct?

A Yes.

0] Okay. If you can, let's get into your records, and by
the way, Docto;, when I ask you if you need to refer to those
records, please do.

A Okay.

Q By the way, at this time, before we starg, I just ask
that we mark this, the doctor's records in evidence as
Plaintiff's Exhibit 15;

Doctor, taking a look at your records, let's start with
your first visit. Can you tell the members of the jury, when
for the first time did you see Tiffany?

A November 19, 2008.

Q And did you take a history?

A Yes.

Q Okay. And can you tell us what is -- we already know

what a history is because we dealt with Dr. Berkowitz. Tell us

what the history was.
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A The history tﬁat was reported to me Qas that she was
involved in a motor vehicle accident on June 25, 2008, that she
was a passenger on a bus when the bus hit a telephone pole, and
upon impact, she struck the right side of her head on the window
and right side of her body against the chair. She was
compléining of low back pain radiating into her leg and toes and
also complaining of spots and floaters when she was -- through
her eyes. She was also complaihing of right arm and shoulder
pain with decreased strength.

Q And at the time she saw you, she had already undergone
the arthroscopic surgery of the shoulder, correct?

A She already had undergone a right shoulder procedure by
another surgeon.

Q Okay. And can you tell us, did you do a physical

examination?
A Yes.
¢} And what did that physical -examination consist of?
A I performed a neurologic examination as well as an

examination of the extremity and did a range of motion testing.
Q Okay. And with respect to your physical examination,
you could just go down your first page of your report and just
tell us what it was that you found.
A It was noted that she was in some mild distress and

walking with an antalgic gait, which means a limp.

On examination of her neck, it was noted to be normal.
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She was noted to have a bositive straight leg raising test on
the right side, which is a nerve tension sign consistent with an
irritation of a nerve on the right side. The strength of her
right lower extremity was noted to be a little bit weaker
compared to her left side at four plus over five motor strength
and her ability to bring her foot up and down. Strength on the
right side was also noted to be diminished at four plus over
five. Shé was unable to heel or toe walk.
Her right upper extremity, the arm, demonstrated also

diminished strength of her right elbow, and that's what I found.

Q Okay. Now, is there any —- did you also test
anything -- you mentioned about the decreased sensation over the
triceps area?

A Correct. There was also the sensory area over her
triceps, the back of hef arm, was diminished compared to the

opposite side.

Q Now, I see, Doctor, you also did a leg raising test.

A Correct.

Q What is leg raising?

A The patient is placed in a seated position and the leg

is then brought upward and when pressure or tension is felt in
the back of the leg, the angle at which it's recorded is written
down and when patients start to move back during that elevation,

it's noted to be positive and this is typically indicative of a

condition known as lumbar radiculopathy or an irritation of the
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lumbar nerve.
Q And you said it was positive at 60 degrees. What would
be -- just for point of comparison, what would be normal?
A Normal is basically a negative straiéht leg raise. The

patient should be able to bring their legs all the way up
withoﬁt any tension in their leg.

Q That would be to how many degrees, Doctor?

A It could be approximately up to 120 degrées.

0 1207

A Yeah.

Q So when she got the halfway up, she was already feeling

pain?
A Correct.
Q Now, Doctor, with respect to forward flexion and

extension of the back, you did some measurements and I think you

said that forward flexion at that time was 80 degrees?

A Correct.
Q What is normal?
A The flexion, normal, is 80 degrees. The extensicn was

noted to be very restricted at five degrees, normal being 40
degrees.
Q 40 degrees. Okay.
And, Doctor, at that point, and you had already

reviewed all the films and everything, did you have a plan?

A Yes. My plan, after I had initially seen her for the
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first timé, I recommendéd her to go back to physical thérapy,
particularly for the lower back and the right arm, traction
where we pull on the spine in order to alleviate the pressure on
the nerve, FLECTOR Patch, which is a patch that is applied to
the lower back to reduce pain and inflammation. It is a
medication that sticks to your back and slole gives
antiinflammatory medication to the lower back to reduce pain and
swelling. Norco, which is a painkiller,‘was also recommended as
well to her. Flexeril, which is a muscle relaxer, as well as a
subsequent evaluation was recommended.

Q Doctor, by the way, in November of 2008, this is
already assuming.the accident happened on June 25th, 2008, you
actually gave her an opinion of totally disabled at that point,
correct, not -- there's a separate note in your chart that
indicates that you gave her a total disability at thatApoint.

A Correct.

Q Okay. Now, Doctor, if we can, let's go over to the
next visit which would be January 15th, 2009, correct?

A Correct.

Q And can you tell us, first of all, what -~ did the
history basically stay the same? Tell us -- tell us what she
complained about at that time.

A On that evaluation, she was complaining of ongoing

right elbow pain, right arm pain with difficulty straightening

her arm known as extending her right arm with pain also bending
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her right arm. She was also pointing to pain on the outer
aspect of her elbow near her triceps. She had stated that she
had been undergoing physical therapy and using an elbow brace
but was not improving.

Q Now, you did a physical exam. Can you tell us about

A On physical exam, the findings that were again found,
she was -- on the right arm, shé was unable to completely bend
the elbow or to completely extend her elbow. The range'of
motion was from about the zero to 90 degrees, normal being about
zero to 140 degrees. She had decreased sensation in the back of
her arm over that tricepg region and her strength was again
diminished. Her ability to extend her arm was four over five,
motor strength which was restricted, and her grip strength was
also somewhat restricted.

Q Okay. And at that point, that was the point where you

also actually were able to get hold of the MRI films as well,

correct?
A That's correct.
Q That's when you saw the partial tear of the distal

triceps tendon, correct?
A Yes. I reviewed the MRI of the right elbow performed

on July 18, 2008 and concurred that there was a partial tear of

the triceps tendon.

] Okay. What was the plan at that point?
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A I had discussed with her multipie different options for
her, including continuing with physical therapy, icing,
stretching, exercises, learning to live with the pain and
altered range 6f motion, the way she was, versus surgery for her
right'arm.

Q Okay. And was surgery what the choice was by
Ms. Halsey?

A Ms. Halsey elected to undergo right elbow surgery.

Q Okay. And, by the way, Doctor, with the Court's
permission, I'd like you to come down and describe the surgefy,
but would it be helpful using the model?

A It would.

MR. GERSHON: With the Court's permission.
THE COURT: Absolutely. Could I -- that matter

that was to be marked 15, let's mark it 15.

{(Whereupon, the document was marked in evidence as

Plaintiff's Exhibit 15.)

THE COURT OFFICER: Plaintiff's Exhibit 15 has
been marked in evidence.
THE COURT: You may step down.

0 Thank you.

A (Whereupon, the witness stepped down from the stand.)

Q Doctor, by the way, before you start explaining the

surgery} let me ask you just one question because there was some

kind -- some testimony earlier today about not being able tc see
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directly into the body because you do it with scopes.
Was this an arthroscopic surgery?
A No, this was not an arthroscopic surgery. This was -an

open surgery.

Q And, Doctor, would it be safe to assume when you say
open surgery, you're not going in with a prébe, you're actually
there seeing it firsthand?

A | Yes. BAn open surgery means that a cut is made in the
arm and the tissues, the skin, the fat tissue, and the muscles
and tendon are exposed and visualized in order to properly
repair them.

0 So you're not looking, putting a probe in anq looking
with a camera, you're looking right down into the body?

A When I performed this surgery, I looked directly at the
entire area of the teﬁdon and elbow region.

Q And by the way, while we're on the topic, with respect
to the lumbar surgery, was that a scope or was that also open?

A That was also an open surgical procedure where an
incision or a cut is made in order to visualize the bones of the
spine, the disks, as well as nerves.

Q So once again, you're not looking at that with a tube
and a camera; you're right in there as well, correct?

A That is co;rect.

Q Thank you, Doctor.

Please explain what you did on the surgery of the arm.
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A The -- Ms. Halsey was brought to the hospital operating
room, she underwent general anesthesia where she's sleeping for
the entire procedure. We give antibiotics in the vein to reduce
the risk of infection and a -~ what's called a tourniquet
typically is placed on the arm and that squeezes the arm during
the pfocedure to prevent blood loss or to minimize the amount of
blood that's exposed during the surgeries.

What I did was an incision is made on the back area of
the arm where I exposed and saw the triceps muscle, the triceps
tendon, as well as the band around her triceps muscle and tendon
known as the aponeurosis and I also visualized part of the bone
over here known as the epicondylg.

It was noted at the time of her procedure that there
was a tear involving the part of the triceps muscle as well as
the aponeurosis, the covering had a tear, and this was
responsible and related with the restricted motion that was
identified from her original -- from her prior physical
examination.

During the surgery, the arm is then held in a straight
pesition so that the edges of the tendon are together. When we
bend the arm, the edges of the tendon separate, so we keep the
arm in a straight position during the surgical repair, and using
sutures, basically a rope material known as Ethibond, the one
edge of the tendon and muscle as well as the other edge of the

tendon and aponeurosis are brought together and sutures are
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pushed in.one end and out the other end and then we cloée them
together to repair the muscle, tendon, as well as the
aponeurosis so that the entire muscle will move as one unit.
This, of course, will take time for the body to heal it
together, but the surgical repair was needed in order to keep
one e&ge of the tendon and muscle together so that it would scar
and heal together. The bone over this side was gently shaved
down so that the band would not rub againét it.
] Thank you.
Is that it for the surgery?
A Yes.
0 By the way, the surgeries, both of them at Winthrop
Hospital, correct?
A This one was at North Shore Syosset, I believe.
Q If I told you they were both at Winthrop, would you
believe me?

A Possibly, yes.

Q Just check your operative report to verify it.
A (Whereupon, the witness resumed the stand.)
Q Okay, Doctor, if you can, when was the first time you

saw her postcperatively?

A On March 18, 2009,

Q Okay. And, Doctor, rather than going over each and
every one of your visits, I'm just going to hit a few points.

At that point, I take it her sutures were removed?
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A Yes.
Q And then she was scheduled for reevaluation, correct?
A Yes. Additional physical therapy was recommended after

the surgical repair.

0 Okay. Anything about that note that stands out, or can

you gg to the next wvisit?

A Nothing significant.

Q Okay. Wé go to the next time you saw her. That was
April 27, 2009, correct?

A Correct.

Q Now, anything about that note that you wanna bring to
the jurors' attention, another follow-up?

A Again, now her range of motion was improving over the
right elbow, now up to zero to 120 degrees of flexion, and the
incision was noted to be healed and the strength had improved.

0 Okay. Normal, once again, 40, 1407

A Normal is 140.

Q 140, Okay.

And did you at that time prescribe any medication?

A Yes. I placed her on Vicodin extra strength which is
an opiate painkiller to assist with the medication -- pain.

Q We go to your next note, Doctor, on May 27th, 2008.

A Which date?

Q May 27 --

A Yes.
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Q -— 2009.
And can you tell us, at that time, did she have any
complaints?
A She stated that her right elbow pain was improving and

that she was having improvement in her neck pain. However, her
low béck pain had gotten worse.

0] Okay. And can you tell us, did you do a physical
examination?

A Yes. The physical exam findings noted that there was
some tenderness in her lower back, that she continued to have a
positive straight leg raise, which is consistent with a nerve
irritation or nerve tension sign, her right elbow again
demonstrated a healed incision, the strength had improved, and
her range of motion was improved.

o] In the shoulder?

A In the right elbow.

o] Right elbow I mean. I'm sorry.

And also, Doctor, by the way, in that note of your
chart, you actually said at that point, she wés —; with respect
to her lumbar spine, in your copinion, she was neurologically

intact, correct?

A Yes, correct.

Q Okay. And you put that in your records, correct?
A Yes.

Q Now, at that point, for the pain in her iower back
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which is increasing, did you dovany othér techniques for her af
that -- during that visit?

A On that visit, a injection of lidocaine which is a
anesthefic to reduce pain and numb the lower back as well as
Depo-Medrol which is a steroid medication which was injected
direc£ly in the lower back where she was having her complaints

and pain medication was prescribed.

0 And what pain medication?

A Vicodin extra strength for painkiller.

Q Now, the next visit, she came back on June 29th, 2009,
correct?

A Correct.

Q ‘And can you tell us what was going on with her then in

terms of what she was saying?

A She was again complaining of the low back pain, but
with radiation into her buttocks and legs with pins and needles
and a numbness and some weakness. She was having continued
difficulties with walking and standing for extended periods of
time.

0 And, Doctor, at that particular —-- by the way, did éhe
describe her pain? Did she say it was moderate, light, or --

A She was at that point complaining of severe low back
pain radiating into the legs.

Q And at that point, did it seem like from the May '09

visit things had progressed?
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A - Yes. There was a change in her level of complaints to
her lower back as well as a change in her physical exam
findings.

Q And, Doctor, would it be safe to say that the lack of
neuroloéical problems that you found on the prior visit, that

was not the case here, she was showing signs of neurological

problems?
A Correct.
0 Can you tell us what your physical examination was and

what your findings were?

A The straight leg raise test was noted to be positive at
70 degrees. Her L4-S1 reflexgs were diminished,'decreased at
one over two.

Q What does that mean in terms of percentage, Doctor?

A It's cut -- reduced by half. There was also noted to
be decreased sensation in the right aspect of her calf as well
as the top part of her right foot and part ofvher right thigh.
Her motor strength in both her right and left, ability to bring
her ankles up and down were diminished at four plus over five.

6] What does that mean, Doctor?

A That there was weakness identified in her lower
extremities, also consistent with a neurclogic problem. There
was also a positive bowstring sign and a positive sciatic notch

tenderness. These are tests to see if there's irritation of the

nerves from the lower back that go into the sciatic nerve, and
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those were positive.
Q And, Doctor, when you said L4 and Sl reflexes are one

out of two, what -- what does that -- what does L4 reflex do?
What does it -- 81 reflex do?

A L4 reflex, the patient is seated -- is in a seated
position and a rubber hammer is used to strike the front of the
knee, and when you strike the front of the knee, the leg will
typically straighten out. That's known as your L4 reflex and it
should be two over two, basically brisk. When it is reduced, we
will note that in the notation, that the leg did not extend
compared to the opposite side.

Q And, Doctor, at that time, in conjunction with the
review of the MRI films, you felt that she had disk protrusions,
foraminal stenosis, and radiculopathy, correct?

A Correct.

Q And when we talk about radiculopathy, we're talking
about pain or radiating pain down the leg, correct?

A Yes. Radiculopathy means pain radiating down the leg
starting from a different site, meaning the lower back.

Q And I believe you -- as part of what you mentioned in
your plan, you said the patient clearly has foraminal -stenosis
with aggravation of her symptoms, correct?

A Correct.

Q And, Doctor, would it be safe to say that foraminal

stenosis is just a narrowing of the foramina?
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A That's correct.
Q Or, as you said before, now the nerve root has to share
its home with something else?
A Correct. The space through which the nerve exits and

travels through has been constricted. Basically, the tunnel has
becomé very small and narrowed.

Q What did you do on that date?

A At that'point, she was given another injection to her
lumbar spine known as an epidural injection with the lidocaine
to numb the back as well as the steroid medication which was
injected into the space around the nerves to try to reduce the
swelling and irritation of her nerve.

Q These go into -- do these go into the spine?

A Yes. And then she was also prescribed a Medrol
Dosepak, which is a steroid medication, an oral steroid which
reduces pain in the nerves to help improve the symptoms.

Q By the way, Doctor, steroids, they have their uses.

Are they good for you?

A Well, steroids are good for you in the sense that they
try to reduce pain, they try to improve your motor strength,
they try to —- they try to improve your sensory in your legs and
cause shrinkage to help with the symptoms. However, steroids
have become the most powerful antiinflammatory drug that is on
the market. It is associated with risks and complications and

as a result can only be given on g&very few and selected time
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frames every year because of risks associated with infection,
bone loss, and weakening of the bones, even deep pigmentation
meaning the skin can changelcolor.

Q QOkay. Now, Doctor, is that it for that visit?

A Yes.

0 Ckay. 1If you can, the next time you saw her was
October -- August 24th, 2009, correct?

A  Correct.

Q And, Doctor, with respect to -- I'm gonna ask you to
take a look at the physical examination portion of your -- of

that treatment date. Okay?
A Yes.
Q And at that point, okay, you examined her right

shoulder, correct?

A Yes.
Q Now, this is August 24th, 2008, correct?
A Yes.

0 Okay. BAnd at that point, what was -- what is abduction
with respect to the shoulder?

A The ability to bring the arm to the side.

Q And what is normal?

A Zero to 180 degrees.

0 And what was her measurements?

A Zero to 120 degrees.

Q Significant, Doctor?
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A Yes.

Q Now, what about flexion? What was —-- was that also
zero to 1207

A Yes.

0 And what is normal flexion?

A Zero to 180 degrees. ’

Q How are your percentages? Could you give me —- because

I need my calculator. Could you estimate a percentage of limit?
A It's gonna be -- 120 over 180, functioning at about 75

percent.

Q So 25 -- 25 degree limitation?

A 25.

QO 25 percent limitation?

A Yes.

0 Thanks, Doctor. .Sorry I have to do that to you.

Anyway, she had a positive apprehension test?
A Correct.

Q And what is that?

A The -- the shoulder is elevated and brought backwards
and patients will have a fear and discomfort when the shoulder's

brought backwards.

Q By the way, with all this treatment, when Tiffany --
was she a complainer? Was she generally a complainer or

generally -—-

A Well, she -~ she offered the complaints of the part




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

’

Dr. Rafiy - Plaintiff - Direct

330

that was bothering her. The complaints fo me were always
directed to the iower back and the right elbow. She stated that
her neck pain did get better and after the surgery, that the
right elbow pain did get better.

Q Okay. ©Now, Doctor, you also -- at that time, you also
measu?ed range of motion, lateral bending to the right or left
with the lumbar spine, correcté

A Yes. |

0 And, Doctor, that turned out to be 40 degrees, right?

A Yes.

Q And normal is 60 degrees?

A Correct.

Q That's a 33 percent aeficit, correct?

A Correct.

Q And you also measured lateral rbtation, correct?

A Yes.

Q What is lateral rotation?

A It's the ability to go from a seated position and to

rotate from one side to the other.

o] Okay. You said it was 45 degrees?

A Correct.

0 What is normal?

A 60 degrees.

Q Also a 25 percent limitation, correct?
A Approximately, yes.
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o} Okay. Now, on this positive straight ieg raising --

I'm sorry, positive —- withdrawn.
Positive straight leg raising was also —-- the test was

also positive?

A Yes.

Q And did she -- did she show any decreased sensation?

A Yes.

Q And can you.tell us what that was, where that was?

A It was decreased in her lower back as well as in the

right outside aspect of her calf.

Q Okay. Now, Doctor, at that point, injections, pain
medications, packs, with everything that was going on, at that
point, did you make a determination the only way to help her
somewhat would be through surgery?

A Again --

MR. WYNNE: Objection.

THE COURT: ILet's have a sidebar.

(Whereupon, an off-the-record conference was held
between the Court and counsel at the sidebar out of the
hearing of the jury.)

(Whereupon, the following occurred in open court:)

THE COURT: Sustained as to form.

Q Doctor, did there come a time that a determination was
made by you to perform surgery on Ms. Halsey?

A Yes.
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Q And, Doctor, I'd ask you to describe that surgery, and

A Yes.

MR. RAFIY: With the permission of the Court, I
would ask --
| THE WITNESS: Yes.

MR. GERSHON: -- the doctor to step down.

THE ﬁITNESS: Thank you.

{Whereupon, the witness stepped down from the
stand.)

THE WITNESS: So looking at the spine, the
procedure that was performed, she was brought to the
hospital. Again, a general anesthesia was performed where
she was sleeping for the entire procedure. Antibiotics are
given before as well as after the surgery to reduce the
chances of an infection of her spine. The lower back is
cleaned with two types of antiseptics where we rub it and
paint it with a betadine. The patients are then placed on
their stomachs on a special frame so that we will expose
the back. An open incision is made directly in the middle
of the back where the skin is open. The muscles which are
over the lower back are basically brought over to the side,
and during the surgery, we will actually see this type of

view.

What was done is what's called a laminectomy. The
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bone ﬁere known as the lamina is partly removed. The
reason we remove this bone here is so that we can gain
access to the disk because we're going from the back and
getting to the back portion of the disk which has protruded
out and is pinching the nexve.

| The nerve will then be seen and we move that out
of the way very gently so that it will not create any
further injury or damage to it and a special set of nerve
retractors which are basically these blunt metal objects
which basically hold the nerve and the tube oqt of the way
so that we can see the actual disk.

Once we see the disk, and you don't see it that
way —— that well from here because this bone hefe is
blocking your view, but that's why we actually removed a
portion to actually see it.

Once this disk is seen and the nerve is out of the
way, a scalpel is placed in the' disk where we make a cut
info the disk and with a special tool called a pituitary,
which is basically a small metal grasper, we use this
pincher or grasper to grab the piece of disk that is
displaced and it is removed from the space of the neural
foramina so that it will stop crowding and will stop
pinching this nerve coming out of the L4-5 disk space.

Q Doctor, before you go any further, with respect to the

crowding, when you actually went in there and you saw this
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situation, what you saw was, in fact, the disk protruding on the

foramina, correct?

A That is correct.
Q And actually pressing on the nerve rcot, correct?
A Yes.

d And that wasn't through any MRI; that wasAright there
inside this woman's body, correct?

A Upon my visualization of her lower back, the -- what I
saw on her MRI films was present at the time of her surgery
where the opening of the nerve area known as the neural foramina
was constricted, the tunnel was narrowed and it was pinching the
nerve.

After we removed that piece of disk that was displaced,
we leave the remaining portion of the disk alcne. We don't take
out all of the disk. We just take out the piece that was
pinching it because the patients still need the rest of their
disk so they can bend, extend, and still act as a shock
absorber.

During that procedure, also, bone graft, basically bone
that was taken from here, was placed on the sides here and the
sides over here to prevent -- to connect one bone to the other
bone so that the spine would stop preventing it from collapsing
to prevent the risk of additional compression on her nerve and

to prevent nerve deterioration by fusing that segment.

0] By the way, in a fusion, is the -- I want you to assume
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that oﬁe actuaily doctor came in here‘and said after a surgery
like this, with a fusion and removal of the disk, the disk could
regenerate itself. Is that a medical possibility?

A Disks after they have been resected typically do not
regenerate. They form fibrous tissue. They form scar. They
have écar formation around the area where they have been removed
and will develop a area which is like a defect from which it was
removed. |

e} When you went -- in addition to seeing the nerve and
you -- there is an operative report from Winthrop Hospital. 1In
addition to the nerve root that was impinged by the disk, was
the nerve root also beiﬁg impinged by the facet?

A There was some impingement from the facet that was also
contributing to the narrowing basically. This is the facet,
this bone here, so this nerve as it cbmes out through here is
being narrowed by this bone facet as well as the disk in front
of it, and the bone from behind it. -

Q Now, can you describe for the jury what was done with
the facets and the lamina?

A Essentially, during the surgery, we use a special
instrument called a Kerrison. 1It's basically a tool which bites
through the bone and removes little chunks of bone, so what
we'll do is we'll put this device underneath the bone, and it's

blunt so the nerves are underneath and are protected, and then a

jaw comes down and we resect this part of the bone and we'll
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resect part of this.facet. This bone here which is rubbing
against the nerve is also removed and that's known as a partial
facetectomy. It's the medical term. What we're doing is
basically trimming the bone so that this nerve doesn't have
compression from behind it and then resection of the disk in
front of it also expanding and making the tunnel wider.

Q Now, what is an autogenous bone graft?

A Bone graft that is taken from this area here, the
lamina, is morselized. We make it into little pieces and we
transfer it to the sides to fuse the spine.

0 So this was fused with her own bone?

A Correct.

0 Okay. Anything else about the surgery?

A Essentially, then the muscles are closed back over and
sutured together aﬁd typically, a drain is placed to allow for
any removal of any fluids.

Q Anything else?

A No, that's about it.

Qo Okay. Thank you.

(Whereupon, the witness respmed the stand.)

What's the recovery time in terms of how long -- would
you assume that the hospital record at Winthrop said she was
there about five days? Is that about right in terms of

hospitalization?

A For hospitalization after a procedure, this extent,
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typically will be anywhere between four to six days.

o) Now, Doctor, if we can go to the next visit, Tiffany

was home for a while, correct?

A I believe so.
Q And then she came to see you on November 11, 20097
A Yes.

Q And at that time, had anything changed in terms of her
radicular symptoms? A

A Yes. Her radicular symptoms had improved and she
denied any symptoms extending into her legs.

0] Okay. So if she came into court -- 1 want you to
assume she came into court and told the jury that basically she
continued to have pain in the back, but the surgery helped her
leg, the pain down her leg. That would be consistent with what
she told you and what's in your records, correct?

A Yeah, that would be consistent.

Q Okay. And by the way, you know, when you make the
incision, how do you do that?

A A scalpel, which is a sharp knife, is used to cut
through the skin.

Q And do you have to go -- you mentioned something about
putting the muscles back together. What exactly do you have to
cut thrpugh to get to the spine?

A To get to the spine, you have to go through the skin,

through the fatty tissue, and also, we have to move the muscles
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out of the way and we also have to remove part of the bone to
get access.
o) Now, Doctor, when you did a physical examination on

that day, was she still complaining of pain?

A Yes.

Q And, Doctor, with respect to your physical examination,
was positive straight leg -- was it still positive straight leg
raising?

A It was still noted to be positive straight leg raising.

Q Now, I note from your note, you indicated now that

there was atrophy of the lower back.

a Correct.
Q Can you explain to the jury the significance of that?
A Atrophy means that the size has become smaller and

diminished. What that means is that the muscleé surrounding the

lower back have become diminished in size and smaller.

Q And what does that mean in-terms of a person's
function?
A Motor strength is reduced. If the muscles become

smaller, their strength is typically reduced which can allow for|
altered ability to stand for periods of time, sit, and can lend
itself to ongoing back pain.

Q And approximately how long was the incision?

A I believe the incision was approximately 30

centimeters, which is somewhere around eight inches or so.
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Q Okay. Now, at that point, okay, this was the first
time you noted atrophy in your record, correct?
A Correct.

Q And, Doctor, at that point, did you take her off -- it

says "discontinue LSO brace." Had you had her in a brace?
A Correct.
0] And how long, as far as you know, was she in a brace?

Did you have her in a brace presurgery?

A I —- I don't recall. She was in a lumbar brace .
subsequent to the surgery.

Q Okay. What is the LSO brace? What type of brace is
that?

A It's a rigid brace that is applied around the patient's
belly and lower back and it serves as an external support for
the patients while they're performing therapy, walking or
standing, while the back muscles are healing and while the spine
tissues are healing.

¢} And just down to the plan, did you change her
medication from the Vicodin?

A Yes, I -- this was --

] November 11, two thousand -- November 11, 2009.

A The medication was converted from Vicodin to oxycodone,
15 milligram.

Q Okay. And can we go on to the next visit, and that

would be of June 1lst, 2010, correct?
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A Yes.

6] And at that point, can you tell us what kind of pain
did she -- what were her complaints? What did she tell you was
going on with her?

A She was complaining of low back pain predominantly.
She ﬁad denied any pain going into her legs. She was doing
physical therapy as well as home exercises and complaining of
low back pain which -- which was worsened when she was walking.

Q And did she indicate that the pain had been increasing
since the last visit?

A Yes.

Q Now,-Doctor, with respect to the plan at that point,
did you do anything?

A Yeah., At that time, we proceeded with another
injection to her lumbar spine of the lidocaine, which is the
numbing agent, as well as the steroid agent, mostly into the
right aspect of where her spine connects to the pelvis.
Physical therapy was continued, antiinflammatory medications
were prescribed or recommended, and oxycodone pain control.

Q Now, Doctor, with respect to the physical therapy and
home exercises, you've known Tiffany for about three years.
Based on your observations, did she do everything she could teo
get better?

A Yes. As far as I could speak with her and obtain the

infermation, yes.
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Q Ckay. Now, Doctor, let's go up to next visit,

September 22nd, 2010.

A Yes.

0 And can you tell us -- I'll kind of -- to try teo move
this along a little bit, I'm gonna go right now to the plan. At

that point, did you administer yet another injection on that

date, September 22nd, 20107

A Again, another steroid and lidocaine injection was

injected specifically over the right side of her lower back

spine over the sacroiliac joint.

Q Okay. And did she -- was she continued with the

oxycodone?

A Oxycodone was prescribed and over-the-counter

antiinflammatories.

Q Okay. And, Doctor, you once again -- you saw her once

again on April 6, 2011, correct?

A Yes.

Q And can you tell us -- I'm gonna once again —— you did

a physical examination?

A Yes.

0] And with respect to the plan, did you once again

administer more steroids and more lidocaine?

: On that visit, injection was again targeted directly

over the lower back, specifically over her right sacroiliac

joint, with cortisone and lidocaine.

341
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Q Doctor, the last time you saw her up until today with
respect to your treatment, and I'm gonna spend a little more
time on that note, was September 19th, 2001 [sic], correct?

THE COURT: 20012 2011,

Q I'm sorry, September 19th, thank you, September 19th,
2011; correct?

A Correct.

Q And, Doctor, I'm gonna ask that you look at that note
and I'm going to ask you to read specifically from that record,
what were her complaints?

A The patient was complaining of right shoulder, right
elbow, and low back pain With.restricted range of motion of the

lower back.

Q Okay. BAnd you did a physical examination, correct?
A Yes.
Q Can you just go one-by-one down what you did on that

physical examination and what your findings were?
A The lumbar incision was clean and dry. Positive

straight leg raise remained at 90 degrees.

Q What was supposed to be normal again?

A Normal should be negative or up to about 120 degrees.

Q QOkay.

A Her lateral bending was restricted at 40 degrees.

Q Now, lateral bending, was that both to the left and
right?
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A Yes.
Q And we're talking about the lower back now. What's
normal, Doctor?
A Normal is 60 degrees.
Q Okay. And --
A . Flexion was restricted at 40 degrees, normal being 80.
Extension was 20 degrees, normal being 40 degrees.
Q So those -- I'm sorry, ybu said flexion was to 407
A Yeah.
Q And normal is to 80?
A Normal --
0 Flexion.
A Flexion is 80.
Q That's a 50 percent limitation, correct, Doctor?
A Yes.
Q Significant?
A Yes.
0 Doctor, extension was to 20 degrees; 40's normal?
A Yes.
Q 50 percent limitation, correct? Significant?
A Yes.
Q And, forgive me, you said lateral bending was to 407

What's normal?
A 60 degrees.

Q Okay. Is that 33 percent?
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A That's correct.

0 Okay. Positive bowstring test?

A Yes.

o] Can you tell us what else?

A Decreased sensation in the right buttocks and thigh and
lumba? atrophy was noted.

Q Okay. Now, what about the right shoulder? Did you
test the right shoulder?

A Yeé.

Q And please -—- what was the range of motion?

A Abduction and flexion was zero to 120 degrees. Normal
was zerco to 180 degrees.

Q By the way, Doctor, when you did these tests of range
of motion, did you use any device?

A Typically a goniometer.

Q And what is a goniometer?

A It's a device used to measure angles.

Q So you actually measured it with a device as opposed to
doing it by eye?

A Correct.

Q Okay. Now, Doctor, with respect to -- so you said the |

right shoulder zero to 120 degrees of abducticn and flexion,
normal is zero to 180, so September 19th, 2011, more than three
years post-accident, Tiffany Halsey had a 33 percent deficit in

her right shoulder range of motion, correct?
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the measurements there?

A

A

Q

almost three years and however many months post-~accident,

correct?

A

Q

A

Q

you tell her to do and not to do?

A

physical therapy, special types of aerobic conditioning
exercises were recommended, avoid any type of heavy lifting or
pulling more than 20 pounds. Pain medication with oxycodone 15

milligram was prescribed. Soma 350, which is a muscle relaxer,
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Correct.
You consider that significant?
Yes.

Now, Doctor, with respect to her right elbow, what were

Zero to 90 degrees.

And that was of what, flexion?

0f flexion.

What is normal, Doctor?

Normal is zero to 140 degrees.

Doctor, that's a 36 percent deficit, correct?
Correct.

Once again, also more than three years actually, three,

Correct.
Do you consider 36 percent ‘limitation significant?
That is significant.

Okay. With respect to the plan at that point, what did

I recommended an exercise home program as well as
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A The pathology report is a pathologist doctor who will
examine material or tissue that is obtained from the patient
typically looked at under a microscope and then will issue a
report describing the findings of the material that was taken
from the patient.

é So I want you to assume that one, at least one of the
doctors on behalf of the Transit Authority came in and testified
that that disk at L4-5 was degenerative.

Doctor, first I wanna ask you this, if a disk that has
been taken out and sent to pathology was degenerative, would the
pathologist at the hospital note it in his or her report?

A That is the stan@ard of notation of noting whether
there is evidence of degeneration in a finding.

Q And, by the way, just so we're clear, when the
pathologist is dealing with this, he's also not looking at an
image, he's right there with the disk, correct?

MR. WYNNE: Objection.
THE COURT: Objection sustained.

Q Okay. Doctor, you have the pathology report as part of
the Winthrop Hospital record, but I believe it's also in your
chart. Can yoﬁ please take a look in your chart and tell us if
there's anything in that pathology report that even remotely
suggests any finding of disk degenefation?

A The surgical pathology report of the lumbar disk that

was given to the pathologist does not state any evidence of any
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degeneration.

Q Thank you.

Now, Doctor, do you have an opinion with a reasonable
degree of medical certainty whether all of the injuries that
we've been talking about and that you've been treating Tiffany
for a?e permanent?

A Yes.

Q Can you tell the members of the jury what that opinion
is?

A My opinion is that the -- as a result of the injuries
to the right elbow resulting in a triceps tear and aponeurosis
tegr resulting in the need for the right elbow surgery resulted
in a permanent scarring and permanent injury of her right arm.

And the injury to the lumbar spine, specifically the
lumbar L4-5 displaced disk necessitating the need for the lumbar
diskectomy and fusion surgery are -- have resulted in scar
formation and permanency of the lower back.

Q Okay. And are these all of consequence?

A Yes.

Q And, Doctor, I'm gonna ask you to tell the jury -- IX
want you to assume that Tiffany is now 27 years old. She's a
young woman. I want you to tell the jury your prognosis, what
you see with a reasonable degree of medical certaiﬁty what the
future holds in store with respect to Tiffany Halsey's medical

condition and what she has to look forward to.
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A Prognosis aftér the conditions that I have treated her
for, one can expect periods of worsening of low back pain which
will be aggravated or exacerbated by the amount of walking,
standing, or sitting, changes in weather, cold, damp days, rainy
days will also affect the lower back pain that she will require
and eontinué to need ongoing antiinflammatory medications and
pain medications as well as periodic use of muscle relaxer
medications will be a requirement. She'll be restricted in her
ability to 1lift, carry, and pull up to approximately, as I had
stated before, 15 to 20 pounds, and no excessive crouching at
the lower back or stooping at the lower back.

Q And, Doctor, with respect to the fact that ;he's 27, we
change as we get older, what do you expect with a reasonable
degree of medical certainty in terms of, you know, that
situation?

A The fact that she's a younger individual affected with
this condition to her lower back and the subsequent necessity
for lumbar decompression surgery and fusion, one can expect that
the disks above the level of her lower back will have to work
additional and extra harder because of the altered L4-5 disk
level and as a result of these additional stresses on fewer
lower disk levels, that she's predisposed to developing‘ongoing
arthritis and degeneration of her lower back causing ongoing

back pain.

Q Now, Doctor, with respect to the future medications,
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does that include antiinflammatories, muscle relaxers, things of

nature?
A Correct.
0] Can you tell us, do you have an opinion with a

reasonable degree of medical certainty what would be the
approximate cost of something like that?
A Medications will be approximately $150 per month.

Q And is that for the rest of her life?

A Yes.

Q So for the rest of her life, she's on meds?

A Medication management will be part of her treatment
protocol.

Q Okay. And, Doctor, with respect to pain management or

seeing a pain management doctor, do you have an opinion with a
reasonable degree of medical certainty what the cost of that
will be?

A Approximately $200 per visit.

Q Okay. BAnd how many times a year would that have to
occur?

A Approximately three times per year.

Q For the rest of her life?

A Yes.

Q Doctor, with respect to lumbar epidural steroid

injections, will she have to have more of those?

A That would be part of her treatment protocol.
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Q And what is the cost of that?

A Epidural injections can be approximately 950 to 1,500
per injection.

Q And how many injections per year?

A Approximately three per year.

Q Okay. And would that also be for the rest of her life?

A Yes.

Q Okay. And I want you to assume‘that she has a life
expectancy of about 54 years. We're talking about 54 years
doing all this?

A Correct.

¢} Now, Doctor, will she have to have any future MRIs to
her lumbar spine?

A Yes.

Q And can you tell us how often?

A Lumbar spine MRI would be recommended approximately
once every two years to three years.

Q Okay. And what would be the cost of that?

A $950.

QO And how about any electrodiagnostic tests? Will that
be something she'll also have to deal with in the future?

A Yes. The EMG, NCV test would be done approximately
once every two to three years.

Q And what is the cost of that?

A It can run approximately 900 to $1,400.

351
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Q Okay. And what about hef right shoulder? Will she
have to have an MRI of her right shoulder?

A Yes.

Q And can you tell us how often that would have to be?

A Once every five years.

Q So that's less?

A Correct.
Q And how often -- well, and that is also for the rest of
her life?

A For the right shoulder, I would say for the next 15
years.

0 Okay. And how much is the cost of that? Also 950, thg
MRI?

A 950.

Q And lastly, what's the éituation —-- what about with her
right elbow? Will she have fo have subsequent MRIs for that?

A MRI of the right elbow once every five years.

0] And the cost being 9507

A 950.

Q Is that for the rest of her lifetime?

A I would say probably for additional 10 to 15 years.

6] Okay. Now, Doctor, just a couple more and I'm done.

As difficult as it may be, I'm just gonna ask you to

tell the jury in terms of just, you know, medically, but just

living her life, how is this going to affect her with a
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reasonable degree of medical certainty ih doing activities that
someone 27 years old going forward could normally do?

A One would expect with the evaluations that I've seen
over the past three years that there will be restrictions in her
ability to bend at the lower back, extend, rotate, it will
affeét her abilities to participate in sports activities,
activities of daily living such as even self bathing, self
cleaning, self dressing also can be affected, and there will be
continued need for ongoing visits to her physicians and periodic
injection management, diagnostic testing, and she'll require
pain management with medication use.

Q Would it be safe to say that the best case scenario is
continuing with all this the rest of her life?

MR. WYNNE: Objection.

Q The best case scenario?

MR. WYNNE: Objection.
THE COURT: Sustained.

o] Okay. Doctor, all these injuries that are going on
now, can they -- will -- in your opinion, you mentioned --
withdrawn.

You mentioned something about because one level is
fused, other levels of the spine will be subject to
degeneration. And that is your opinion as to what happened
here, correct?

A Correct.
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Q In the final analysis, when the spine starts to
degenerate, where does that leave her?
A Ongoing degeneration of the spine can lead to collapse

of the disks, bone spurs, arthritis, which then can develop into
additional medication, injections, and in certain cases,
addifional surgery.
0] Okay. Thank you, Doctor.
THE COURT: Cross-examination.
MR. WYNNE: Yes, your Honor.
CROSS~EXAMINATION

BY MR. WYNNE:

Q Doctoxr, you do surgeries and generate reports, correct?
A Correct.
Q And when you, in filling out your report, indicate that

someone complains of persistent pain, does that mean it's
constant?

A It may be, yes.

Q Well, what else could it be?

A Well, persistence can mean the time frame of —-- the
time frame of where the pain is occurring or it can be that it's
persistent during certain periods of the day.

Q Now I'm gonna refer to the reports that you were just
asked about on direct examination.

First of all, at some point, you did receive an MRI

report from Steve Losik, L-0-S-I-K, MD, correct?
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report, on the second page, your impression was of cervical and

lumbar sprain, correct?

A

Q

that one.

front of

mention of the lumbar spine in that?

A

complaining of pain in the neck and lower back.

Q

“
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Yes.
And that was relative to the lumbar spine?
I believe so.

And that had the impression of L3-4 and L4-5 disk

I believe so,
Now, are you board certified in radiology?
No.

Okay. Now, starting with your November 19th, 2008

Correct.

Your next visit, January 15th, 2009 -- I'm sorry, skip °

The visit on March 18th, 2009, do you have that in
you?
Yes.

You make no mention of the lumbar spine in there, do

No.

And the visit on April 27th, 2009, do you make any

It was noted on the history that the patient was

And it says -~ you said in the first paragraph she has
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improved pain, right, second sentence, first paraéraph?

A Yes. She had improved pain after the right --
referring to her right elbow.

Q Okay. Now, your report dated August 24th, 2008, that's
just about a month to the day befere your lumbar surgery was
perférmed, right?

A Approximately.

Q And if you look at page 3 of that report, the third
paragraph from the bottom reads, "In addition, the patient
continues to complain of ongoing low back pain radiating into
the right lower extremity and calf. She is a candidate for a
series of lumbar epidural stercid injections, tracticn, and
aerobic conditioning with back strengthening exercises," right?

A Correct.

Q Okay. And then approximately a month later, you
performed the surgery that you talked about?

A Correct.

Q Okay. Now, before you performed the surgery, you had
gone through all of plaintiff’'s medical records from the
previous medical providers associated with these conditions,
right?

A I believe —— I reviewed medical records that I've had

in my report. I don't know if those are all the records.

Q Okay. Well, did you have reports from Jamaica

Dedicated Medical Care? That's Dr. Etienne's office.
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A Yes.
Q Okay. Do you happen to have those with you today?
A I believe --
0 Well, they've been marked as an exhibit.
MR, WYNNE: Please show the witness Exhibit 11,
please.
(Whereupon, the document was shown to the
witness.) |
Q Doctor, I'm going to ask you about a couple of reports

that are in there. Would you take them out of the envelope,

please?
A Yes.
0 Now, if you would first go to -- and just so we're

clear, Dr. Etienne was the doctor who was treating the plaintiff
on a regular basis for all of thése conditions, right?
A I believe so.
Q Okay. If you'd go to her report dated September 8th,
2008.
MR. GERSHON: What date was that?
MR. WYNNE: 9/8/08,
MR. GERSHON: 9/8/08?
THE COURT: What if you show your report?
Q Let me show you my report, Doctor.

THBE COURT: Show counsel on the way up.

MR. GERSHON: I got it.
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MR. WYNNE: May I approach back and forth?
THE COURT: Yes, you may.

Q Doctor, do you see in this report, just for the
purposes of speeding this up, under "present complaints," it
states "lower back pain," quote, "on and off,f closed guote,
“witﬂ bending?"”

A Correct.

0] Okay. And then the next report —- actually, that same
report with regard to the lumbar spine indicates that range of
motion tests were taken using an inclinometer, correct?

A Yes.

0] And that range of motion in the lumbar spine was
reduced by 15 degrees?

A It states reduced by 15 percent.

Q i5 percent. Okay.

Now, going to the report dated March 25th, 2009, you
see —— don't even bother. 1I'll just show it to you. It will be

easier that way.
You see under "present complaints,” it states "lower

back pain improved?"

A Correct.

Q Okay. And this is prior to the surgery, right?

A Correct.

Q Okay. And under "physical examination revealed," under

the heading "lumbar spine," it states "active and passive range
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of motion improved?"

A Correct.

e} And then going to the report dated April 4th, 2009,
again, using the inclinometer, the lumbar spine, active and
passive range of motion improved, correct?

A Yes.

Q Aand that flexion/extension, left lateral flexion and
right lateral flexion were all normal?

A It says normal and a 35 in parentheses. I don't know

if that's normal ranges or normal exam.

Q And then going to the report dated September 16th,
2009, which is nine days prior to the surgery, under "physical
examination revealed," under subheading "lumbar spine," it
reads, "active and passive range of motion partially improved,
painful and restricted in all directions with moderate lumbar
paraspinal muscle spasm," correct?

A Correct.

Q Okay.

MR. GERSHON: What was that last date?
MR. WYNNE: September 16, '09.

Q Now, Doctor, before performing either of these
surgeries, did you ever suggest to Ms. Halsey that she obtain a
second opinion?

A I don't recall specifically stating the obtaining

second opinions or not. I had given her multiple options
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besides having surgery.
Q0 Okay. Doctor, how many surgeries dc you perform a

year? Well, let's talk about the year 2008. How many did you

perform?
A Approximately -- I perform about anywhere between four
to eight -- four to eight procedures per week.

Q And for the lumbar surgery that Ms. Halsey underwent,
what did you charge for thét?

MR. GERSHON: Objection. Relevance.

Q Approximétely. |

MR. GERSHON: 1It's been stipulated.

THE COURT: Okay. Sustained. Sustained.

0 Well, presently, what do you charge for surgery of that
nature?

MR. GERSHON: Objection. ﬁelevance.

THE COURT: Could I have a sidebar?

(Whereupon, an off-the-record conference was held
between the Court and counsel at the sidebar out of the
hearing of the jury.)

(Whereupon, the following occurred in open court:)}

THE COURT: Okay. I overrule the objection.

Q So, Doctor, typically, a surgery like that perfo?med on
Ms. Halsey, what does that cost?
A It will be billed according to the New York State

no-fault rate.
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Q What's that, approximately?

A The approximate cost?

Q Yeah,

A For this would approximately be probably -- probably
about $6,000.

é Then, Doctor, after you perform the surgery, you have
to have certain follow-up visits, and you charge for each of
those, right?

A No. Depends. Subsequent visits are included up to a
certain time frame after the surgery, which are not billable,
unless diagnostic x-rays are performed. Those can be billed.

0 Well, is it fair to say then in the course of treating
a plaintiff, there's more money to be made if you perform
surgery than if you don't?

MR. GERSHON: Objection. Judge, objection.

Objection.

THE COURT: Objection sustained.
Q Now, just getting back to the last few visits, you saw

the plaintiff September 22nd, 2010, correct?
A Yes.

Q And then the next time you saw her was April 6, 20117

A Yes.

Q So that's approximately seven months later?

A Correct.

Q And then the next time after that was five months
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later, September 1%th, 20117

A Correct.

Q Doctor, do you believe that your surgeries were
successful?

A It is my opinion that the intended purpose of the

surgical procedure was successful. The procedure has certain '
levels of potential success despite being performed according to
plan. |

Q Did anything go wrong is what I'm asking?

A No. The surgeries went well.

Q Okay. Now, with regard to the future expenses that you
testified to -- about, do you know whether Ms. Halsey is

undergoing pain management treatment presently?

A Well, she received -- I prescribed her pain
medications.
Q But is she actually =-- beyond that, are you aware of

her doing anything else in terms of pain management?
A No, not aware.
Q So nothing involving office visits that you're aware of

presently for pain management?

A No.

MR. GERSHON: Objection, other than if they're
his.

THE COURT: Okay. You may answer the way he just
put it.

km



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Rafiy - Plaintiff - Redirect

363

THE WITNESS: She is being evaluated by an office
where she does receive pain management treatment. I'm not
aware of any other additional pain management physicians
she's going to.

Q Thank you.

| THE COURT: Okay.

MR. GERSHON: Short.

REDIRECT EXAMINATION
BY MR. GERSHON:

0 Doctor, rather than go through Jamaica Dedicated
records, let's cut to the chase and go to the wvery last visit to
Dr. Etienne on 9/16/09 which would've been approximately nine
days before your lumbar surgery.

MR. GERSHON: May I approach the witness, Judge?

THE COURT: You may.

MR. GERSHON: Just to expedite it.

THE COURT: Fine.

MR. GERSHON: Okay?

Q Doctor, can you tell the jury and read what it says
about what the patient's pain complaints were as far as her
lower back?

A "Patient is still experiencing pain in the lower back.

‘Pain persistent."

Q Okay. So there's a lot of records here, but the very

last -- very last time she saw Dr. Etienne, she was still
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stating that her pain in her lower back is persistent, corfect?

A Correct.

Q Let's look at the physical examination of Dr. Etienne
the very last time she saw her. Okay? And.can you take a look,
and I want you to just read for the jury what it says in
Dr. ﬁtienne's report as to the lumbar spine verbatim, word for
word, please?

A "Active and passive range of motion partially improved.
Painful and restricted in all directions with moderate lumbar
paraspinal muscle spasms.”

Q Thank you.

THE CQURT: Is that it?
MR. GERSHON: No. Two more.

Q Doctor, when you said about sprain, strain of the
lumbar spine, that was early on before you looked at the MRI
films, correct?

A Correct.

Q And then that's when you knew what it was, 'cause you

saw the films?

A Correct.

Q Doctor, with respect to the question about a board
certified radiologist —-- do yocu read MRIs pretty regularly?

A Yes, I do.

Q Approximately how many MRIs do you read in the course

of a year?
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A In the course of the year, I probably ——- I review about
a thousand in a year.
0] Okay. Because even though a radiologist sees what a

radiologist sees, you wanna check it before you go in, right?
MR. WYNNE: Objection.
THE COURT: Sustained.

Q Why do you review it?

A As part of my traiﬁing, I've been instructed in the
reading of MRIs and I will utilize the reading performed by the
radiologist as part of my treatmént plan and will take that
review as part of the diagnosis as well as confirming what they
saw with what I've reviewed also.

o) Thank you, Doctor. Nothing further.

THE COURT: Any other guestions?

MR. WYNNE: No, your Honor.-

THE COURT: Okay. You may step down.

THE WITNESS: Okay. Thank you.

THE COURT: Mr. Gershon, do you rest?

MR. GERSHON: Yes. At this point, your Honor,
plaintiff rests.

THE COURT: Mr. Wynne, do you rest?

MR. WYNNE: May we have a brief sidebar?

THE COURT: Yes.

(Whereupon, an off-the-record conference was held

between the Court and counsel at the sidebar out of the
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