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the permanent effects of the injuries from the time of the

verdict to the time that plaintiff could be expected to

live.n Well, again, she's not working, but she's not using

a cane, she's not using a walker, she's not wearing a back

brace, and all we have is her subjective complaints that

she's in pain. Nothing concrete. I submit that $50,000 is

fair and adequate compensation for her future pain and

suffering. .

Medical expenses. Dr. Rafiy ran through a litany

of things th~t he indicated plaintiff may expect to incur;

medication, certain tests, but I submit to you, those were

all worst case scenarios. That's what he would predict for

somebody who really was in bad shape, and the plaintiff is

not, so I submit to you $20,000 is fair and adequate

compensation for future medical expenses.

Thank you.

THE COURT: Thank youi Mr. Wynne.

Mr ..Gershon.

MR. GERSHON: Your Honor, Mr. Wynne, members of

the jury, be with you in a second as soon as I get this

button in. My thumb doesn't work.

First of all, good morning.

THE JURY: Good morning.

MR. GERSHON: Second of all, thank you. Thank you

on behalf of myself and on behalf of Tiffany. Okay? You
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guys have been great. You guys have been here every day

listening to the testimony. You got a lot in a little bit

of time and I wanna thank you, and before I even go into my

summation, I just wanna say after hearing Mr. Wynne's

numbers and claims about 100,000, 50,000, I might even ask

you as large as a million. First of all, that's the oldest

lawyer's ploy in the book. Second of all, if you guys --

if you guys spent ten times that much what Mr. Wynne was

asking, the Transit Authority would be dancing in this

case.

MR. WYNNE: Objection.

MR. GERSHON: Dancing. And then it

THE COURT: Sustained. Sustained.

'MR. GERSHON: Well, look, you know, it's a funny

thing. You're damned if you do, you're damned if you

don't. If Ms. Halsey came in here with a cane and a back

brace and everything else and looked and put on a show for

ya, the Transit Authority would say she's putting on a show

for you. If, on the other hand, since she doesn't, then

she's not injured, she's working, a working woman, we tried

to be conservative in terms of certain things we're asking

for in terms of damages.

For example, there's no question she was working,

a working woman. I'll get into that. Okay? There's no

question. The reason we didn't go into the earnings is the
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same reason why, although unquestionably, she's gonna need

subsequent surgery, as much as I don't wanna bring it up,

we wanted to be conservative on the future meds and just

ask for what we know for sur~ to be the case.

Now, we were talking in jury selection about

deciding the case and I said to you, more than anything

else, more than anything else, what we need here is common

sense. There's no major qualifications to sit on a jury.

More than anything, you bring your common sense. And I

asked you, how do we decide -- how do we decide this case?

How do we decide this case? And everybody, each and every

one of you, mafam, malam, sir, sir, ma'am, sir, ma'am, each

and everyone of you said, "We're gonna decide this case on

the evidence 'cause that's the fair thing to do." It's not

whether Transit Authority walks away here unhappy. It's

the evidence, and, you know, testimony out of witnesses,

among other things, photos and medical records are

evidence, but you know what? If I didn't put one medical

witness up -- you can tell so much about this case just

through the Transit Authority witnesses, and what do I

mean? I'm gonna take it one-by-one and you decide what you

think it's gonna show. It's interesting, counsel said

something about, oh, I made a big deal about the Transit

doctors, and I'll get to that.

First of all, there was a gentleman by the name of
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Thomas Loiacono. He was the supervisor, the supervising

agent who carne down on behalf of Transit Authority, and I

called him and I subpoenaed him, and the reason why I

subpoenaed him is 'cause I wanted him to tell you as the

Transit Authority supervisor what he saw and what he didn't

see, and he came in and he said there was an accident on

June 25th, 2008 near Merrick Boulevard, on Merrick

Boulevard and Hook Creek. He testified that he did an

investigation, that the bus left the roadway, that it hit

part of a tree, that it was going whatever rate of speed it

was going, it hit a mailbox hard enough to knock a mailbox

out of its stanchion 52 feet forward. Could you imagine?

Could you imagine?

But it didn't end there. If that was it, that

would be enough. Then it continues, it hits a utility

pole, knocks the utility pole out of the sidewalk. Think

about that. Knocks the -- it's-not even like a mailbox

softened like, you know, cushioned the utility pole.

Knocked the utility box out of its support and broke the

utility pole in half, and then the utility pole came down

and then the transformer came down and then the wires carne

down and thank God Tiffany after the impact was smart

enough or aware enough at that point to be able to sit to

the other side of the bus when everything carne down on the

right side of the bus where she was sitting.
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The police were there. The ambulance there. It

was -- fire was there. Can Ed was there. Extensive damage

to the windshield. I asked him -- he was there. He said

everything, bumper cracked in half. You saw some pictures.

Bumper. Reason I wanted him to testify is because some

things the pictures don't show. He went around the whole

bus, front end damage and crushing -- front stairway where

you walk in completely crushed, front floor of the bus

completely buckled, rear doors dislodged and damaged, right

side window shattered and crushed.

They took the bus -- the bus obviously couldn't be

driven, they towed it, and then eventually looked at it and

they said we gotta scrap this thing and now counsel is

gonnacome in here and tell you, "Well, we're reasonable.

The TA's reasonable. We admitted liability." Come on,

folks. What else are they gonna do? Could you imagine if

they came in here, tried to say., "We are not responsible

for this accident?" You don't think a decision's made by

Mr. Wynne that said we can't defend on this? It's no

grand -- this is no grand concession. Thanks, Transit

Authority. You admitted liability. Your bus driver almost

took off half the sidewalk. Thank you. Come on. It's no

concession really.

All right. So now they know they're a problem and

as they sit here, as we stand here, I stand here and I have
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the privilege to stand before you, the Transit Authority

knows they have a problem and they knew it then, and

they'll say okay, what do we do now? We're done on

liability.' Let's see if we could get some doctors to make

it like maybe the injuries aren't so bad.

So they don't call the doctor's office right up.

They call this company Aims Enterprises. Now, Aims

Enterprises has this list of all these doctors who testify

on behalf of defendants all the time. Aims Enterprises?

Transit Authority. Got a little problem. Got a couple of

good ones for us? You got like a neurologist? You got a

radiologist? You got an orthopedic surgeon? Because boy,

if we ever needed you, we need you now. We need you now,

so, yeah, donlt worry. We advertise. Kidding me? In

Google. Kidding me? "We are thorough." Just a physical

examination. Come on. Just a physical examination. Come

to court just on a physical examination, but I'll get to

that.

So I said to you in jury selection you're gonna

have doctors that come and they're ~onna say different

things. How do you reconcile that? One of you is a

registered nurse, and not only a registered nurse, a

supervisor of nurses. One of you works in a lab in a

hospital. All the way down, everybody's got -- one

gentleman all the way -- with what each and everyone of
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1 you do, and you always have to evaluate everything, but the

2 bottom line is, I said to you, what do you do? How do you

3 decide? Everybody said the same thing. Remember I said

4 what happens if it doesn't sound right? How do you base

5 how do you decide this? First of all, common sense, once

6 again, and the other thing is you look, you just don't have

7 a doctor come up and say, this is fine, she doesn't need

8 the surgery. That's it. Everything's good. No problems.

9 It's what they base it on. They can't just come out of the

10 blue and say this and walk out of the court. They have to

11 base it on information, just like if a nurse had to make a

12 determination, a nurse has to know a case. A doctor, they

13 have to have it in front of them. Otherwise, how does

14 anyone ever make a medical callan anything?

15 Now, so they said -- okay. Let's first start

16 with -- not Rafiy, even though he was the last guy on.

17 Let's start with the radiologist, Joseph Tuvia. First of

18 all, he's a radiologist. Okay? They have their job. He's

19 not treating Tiffany. He saw an MRI. He sees it, and

20 isn't it interesting? You talk about credibility ..

21 Dr. Berkowitz came iriand admitted he didn't see the tear

22 ontheMRI. The first MRI doctor looked at it and didn't

23 see it either; which just goes to show you how things are

24 .subject to interpretation, but Transit Authority's own

25 doctor actually came in and said he saw a tear of the
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supraspinatus tendon which is one of the muscles in the

rotator cuff which is one of the things that -- which is

one of the muscles that run down underneath the acromion or

the shoulder, which is why there was this whole thing going
\

on with the pinching, the impingement. He knows it and he

sees it, and not only that, Dr. Berkowitz, who admits he

didn't see it on the film, goes in, does a scope, and then

he sees it too, so now you have defendants' radiologist

seeing something on the film, defendants' radiologist, and

then you have Dr. Berkowitz who goes in and actually is in

there and then sees it on a camera doing the surgery and he

sees it.

So now, okay, now what do we do? Got a little bit

of a problem here, Transit Authority. I'm actually going

in, I'm seeing a tear. What do we do? So that's why we

need a little wiggle room. What is the wiggle room? Well,

it may be degenerative or posttraumatic. He didn't even

come out and say it was just degenerative. He said it may

be -- he wouldn1t even go out on a limb on that. He said

maybe degenerative or posttraumatic. I said, "Doctor, you

can't say?" "No."

So let's follow that up. First of all, let's

assume, for instance, if it's degenerative, wouldn't

Tiffany have one complaint in her entire life about a

complaint to her shoulder? And his own report, his own
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report says in the same finding in the report, nno

significant degenerative changes," so you have someone

that's -- common sense~ if you have a degenerative

condition, it's gonna give you some -- little ache, a

little pain. She's 24 years old. It's not like she's 55.

You go -- you go to a doctor and you have a complaint.

Common sense. But beyond that, the doctor's own report

says "no degenerative changes," but then, "Now we're stuck.

Uh-oh. Well, no degenerative changes, but I see a tear."

Okay. Then he looks at the MRI of the right elbow and the

arm and he finds -- I didn't even cross-examine him, I

didn't even go into the films with Dr. Rafiy. The reason I

didn't, it was his own doctor. The radiologist finds a

triceps tendon tear and it was so obvious, he couldn't deny

it, and he said it was the result of a trauma.

So you have defendants' own doctor, the Transit

Authority, say -- acknowledging- that there is a tear. Now

we have the lumbar spine. He found an abnormality. That

abnormality was a displaced disk or, as he said, a disk at

L4-L5. It was not a normal MRI and it was the same disk

that Dr. Rafiy found at the surgery. The same one that

said that was the damaged disk. So once again, he's got to

get a "little wiggle room. Okay? We have this disk that's

not normal. So what does he say? He said it was foraminal

stenosis, meaning we know this thing is out of place.
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Remember what the doctor said about the foramina the nerves

roots go through? He said okay, there is no stenosis.

It's not doing anything to that space or that little house

and, therefore, it's not affecting the nerve root.

First of all, that would be -- when you take into

conjunction with the rest of the evidence, that would be in

disagreement with the radiologist, Dr. Losik, who read the

film for the first time and actually did the MRI who said

that there was a mass effect on the foramina, meaning there

was impingement.

The MRls are diagnostic. They're not invasive

tests, and I asked him, 1.said, "Did you ever see the

surgical report?" He says, "No." I said, "Well, let me

ask you a question. Who is" -- I want you to remember

this -- "who is in a better position," and I'm --

obviously, I'm gonna sum up a little longer because I have

stuff to cover, so please hang in there. Okay?

I said -- I said, "Who is in a better position to

tell what is going on with the disk? Is it you who's

reading it on an MRI or is it the surgeon who actually goes

in and sees it firsthand, is looking at it, can feel it,

can touch it?" And his answer was, "Well, the surgeon

really can't see it either because he can't see it through

the little holes." Now, he was assuming -- and he never

even looked at the surgical report. He was assuming that
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there was an arthroscopic surgery, and I said, first of

all; even with an arthroscopic surgery, even with a camera,

you're looking at it firsthand through a camera, but he

didn't know that this surgery -- and I asked Dr. Rafiy --

was a complete open surgery. Dr. Rafiy opened her back up,

through the muscle, cut through the muscle, cut through the

tissue, went in and was looking right at the disk. How

much more conclusive can you get? And what did he say? He

said not only was there nerve root impingement because of

the disk that was displaced, the L4-5~ and also, he said

there was impingement because one of the facet joints that

he showed one of the bones in the vertebrae were also in

the space impinging on the nerve root.

Okay. And then he goes on to say because it's

degenerative, it was there before, it's preexisting.

First, once again, common sense, if Tiffany -- first of

all, she's 24 years old. If she had a degenerative

condition to her back, would there be one back complaint in

her entire life? And let's look at his own film. Let's

look at his own findings. He found all the other vertebrae

were normal. There was no swelling anywhere else in the

spine. There was -- he said every other disk level was

normal, so if there was a degenerative condition going on

with her spine, it's not just gonna affect one level, it's

gonna start affecting all of the levels, but everything
km
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else was perfectly normal and pristine, except for the disk

that was injured here, but you know what, folks? We're

talking about the evidence and just like doctors can't come

in to say something, counsel can't come in and say, oh,

yeah, she's fine. rhis is what they do. Give her a

hundred grand. Bop, bop, bop, case closed." It doesn't

work that way.

If all that is enough -- isn't enough for you,

with respect to the disk not being degenerative, and I know

certainly one of you deals with this every day, there is

something in a hospital, it's a very really important

place, it's called a laboratory. People actually look at

things in a laboratory. Lab people work there. And you

know what they find? They look at a lot of different

things and there was the specimen, went down to the lab,

the disk, and there was a pathology report and I asked

Dr. Rafiy, if there was -- if there was degeneration on

this disk, wouldn't that be noted in the lab report?

Absolutely. First thing he put, degenerative disk.

Nothing. Not a word about degeneration. Not a word. Why?

Because it wasn't there.

Okay, but then I said you know what? I.said throw

that out -- away. Let's cut to the chase. Let's assume

you're right. Let's assume you're right, Doctor. Now,

let's assume it's -- let's assume that it is degenerative
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and I don't believe for one second it's degenerative.

Let's -- in the final analysis, doesn't matter anyway

because you're not treating the film,.you're treating a

patient,' you're treating symptoms, and I said, would you at

least agree -- first Lsaid, "You could have a displaced

disk and no pain?" He said,' "Yeah, sure. I see it all the

time." I said, "Then can you at least agree that if

someone is not symptomatic, has an accident, the very

moment she has an accident, she's taken on a stretcher, is

complaining about upper back pain, complaining about lower

back pain, complaining about elbow and all those other

things, but the fact of the matter is, all of a sudden, now

she's complaining about pain to the back that has not

stopped since. Is that just a coincidence? I said,

"Doctor, could we at least agree that the accident, even if

it's degenerative, as you say, the accident set everything

in motion and aggravated everything?" And under the law,

it's the same thing. The judge will instruct. you on that.

Now, okay. Okay. Next. And what was his answer?

"I don't know. I.wouldn't -- I wouldn't exactly say that."

Now, Dr. Merchant, their neurologist, one

examination, 12/11/2009. First of all, he's gonna corne in

and tell you, oh, there shouldn't be surgery. He's not

even a neurosurgeon. He's also on his company Aims, the

whole list, whatever. His entire involvement with this
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case is a seven- to ten-minute exam, seven to ten minutes

on December 11th, 2009. Never saw Tiffany before, never

saw Tiffany after. Okay? And so I said he hasn't even

seen her, he hasn't even seen her in two years, hasn't seen

her -- I'll talk a little louder. Hasn't seen her in

two years. These adverse conditions .. Hasn't Seen her in

two years, so I said -- I said, "Well, Doctor, you'd agree

that if you're gonna come here to give an opinion, that you

wanna get all the information you could possibly get?"

Counsel actually got on there during summation and actually

said to you, oh, it's not about that. It's not about a

review of records. It's just supposed to be what they see

at the time. That's completely false. They're here -- and

Aims advertises that. They're here to give an independent

medical evaluation. Counsel even said in his opening

statement that he had to do an independent medical

evaluation, not just evaluating- what the person's condition

is, but also using all the information available to do so,

and how can you give an opinion as to what the condition is

if, in fact, you don't have the information or don't even

look at the information? I asked, did you ever look ~- the

man never even looked at Jamaica Dedicated Medical.

Miss Halsey had 15, 15 months of treatment at Jamaica

Dedicated, not the least of which being the last one, her

last visit in September '09 where she indicated that the
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say? If anyone was to buy Mr. Wynne's argument about it's

not important, you have a doctor -- just think about it for

a second. You have a doctor coming to testify in a case

that involves a major spinal surgery and the doctor never

even looks at the surgical report. What is there for me to

say after that except, "Huh? Are you kidding?" Can you

imagine if you went to your own doctor and said, "Doctor,

records indicated that she was still in pain. Never looked

at them, never looked at the MRI film of the right

shoulder, never looked at the MRI film of the right elbow,

never looked at the film of the lumbar spine.

Now, folks, can you imagine -- think about that

for a second. Could you imagine if you went into a doctor,

you were complaining and you had to -- you wanted the

doctor to give an opinion on your condition and you had all

these films and the doctor never even looks at the films?

Never even looks at the films? And he's gonna give an

opinion? You would be out of that office so fast your, head

would spin.

But it doesn't end there. It doesn't end there.

I said, "Doctor, did you ever look at Dr. Rafiy's office

notes, her treating physician since '09?" "No." "Doctor,

she had a five-day admission at Winthrop Hospital.' Did you

ever look at the hospital record or the surgical report?"
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"No." Folks, really? I mean, what ,what can I possibly
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tell me about my condition: I just had major back surgery.

I got these films. I got a report." He doesn't look at

any of it, and then he predicts -- Mr. Wynne predicts in

closing statements I'm going to address it? You're darn

right I'm gonna address it because it's absurd. It's--

THE COURT: Mr. Gershon, just a moment. Just a

moment. Just a moment.

MR. GERSHON: Yeah.

THE COURT: Sorry about that.

(Whereupon, an off-the-record conference was held

between the Court and counsel at the sidebar out of the

hearing of the jury.)

(Whereupon, the following occurred in open court;)

MR. GERSHON: Folks, can you imagine? Could you

just think about it for a second? Could you imagine there

is a doctor, a neurologist coming to court to testify about

my client's physical condition? She underwent major

surgery to her lumbar spine. Not only did he not look at

the films, he never even looked at the operative report. I

don't know what else to say. I don't know what else to

say. It's unheard of.

Okay. So then I said to him, I said, I said,

"Doctor, do you have any clue what the surgery was? Do you

know if a laminectomy" -- "They took out the lamina. I

don't know." "Did they take out the facet?" "1 don't
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know." "Did they fuse?" "I don I t know." "Did they take

out anything?" "r don't know."

You know, folks, if it wasn't such a tragedy, it

would be a comedy. A comedy. And you know what? I know,

r
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5 everybody's been here and everybody's got their lives,

6 everybody's tired and people have weekends and the whole

7 thing, the fact of the matter is, we walk out that door,

8 everybody's gonna go back to their life, but Tiffany's

9 gonna be stuck with the results and the fact that even the

10 doctors that came in to testify and the fact that they

11' would actually bring a doctor who would come in and not

12 even have the respect to look at the woman's surgical

13 report is maddening ..
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Okay. Then he does exams. Two and a half ~onths,

he does a range of motion test. Two and a half months

postsurg~ry. I asked him, "Doctor, two and a hal~ months

post fusion and everything's no:rmal? Everything's normal?"

And I said, "Did you even use a goniometer?" Remember

that? I said, "That device to measure," and he said, nOh,

yeah, .I keep it in my bag." I said, "Well, did you -- did

you have this device to measure range of motion? Did you

take it out of your.bag?" "No. I did it by eye." And he

says no limitation, and two minutes later, two minutes

later, Tiffany leaves his office and goes to the very same

place, because that's where Aims has its thing, goes to see
k:m
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Dr. Mills, the orthopedic surgeon who saw Tiffany, and his

range of motion measured off the charts. 33 percent

limitation. 50 percent limitation. Come on. Think about

that. And then I asked him, I said, "Did you even -- even

the normal range of motions" -- I don't know if you

remember, I asked Dr. Merchant -- I asked him about flexion

of the spine. He said normal range was 90 degrees. Mills

said it was 75 agrees. I said, "Extension, what's normal?"

Dr. Merchant said 30 degrees and Mills said 20 degrees.

I wasn't just asking these questions to ask

questions and take time up. The point is Mills had so many

limitations that if he would've gone by what Dr. Merchant

said was normal, the limitations ~ould even have been

greater, so they were even playing with that and that's why

I asked him the question.

Okay. Let's look at Dr. Milis; also one-time

exam. r think his was a little- longer than Dr. Merchant's.

He said it was ten minutes. No other -- no other

connection with this case other thana ten-minute exam.

Nbw, I asked him, I said, "Doctor, are you also on this

list? Are you on this list of defendants'doctors?" And

he said, "Yes." And I said to him, "How often do you

testify or how often" -- the reports. He said he didn't

testify a lot. "The reports that you do, how many of them

on a percentage basis are done for defendants?" And he
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said a hundred percent. A ,hundred percent. Not one time

does he say, "Okay, this is for the plaintiff." A hundred

percent. So I said -- I said, "Let me ask you a question,

Doctor. How much" -- because I 'wanted to ask him about his

compensation, I said, "Well, how many (\0 you do? He said,

"I do 25 reports per day. Some -- sometime it's one time a

week, sometimes it's two times a week." I said to him,

"Okay, how much you get paid for the reports? Sometimes

it's 75; sometimes it's $150, his report. If you gave this

doctor off two weeks vacation and we go with the smallest

numbers, $75 a report times 25, just one day a week, he

would be making $93,~50 just from doing reports for

defendants. If you were to go the other way and say okay,

twice a week at 150 for 50 weeks, his income would be

$375,000 just for giving reports for defendants, and if you

want to split in the middle, if you're talking ab6ut 235

grand, you think for one second. that that man is gonna come

to court and he's gonna say anything that's gonna hurt that

enterprise? Let's look at what he said.

I asked him first, record review. "Did you ever

look?" He said never looked at Jamaica Dedicated, never

looked at the MRI film of the shoulder, never looked at the

MRI film of the elbow, never looked at the MRI film of the

lumbar spine, also never looked at Dr. Rafiy's office

notes, also never looked at the hospital admission to
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Winthrop for five days, and never looked at the operative

report. Do you know that not one doctor on behalf of the

Transit Authority even looked at this poor woman's

operative report? Could you imagine? Think about this for

a second. Think about if someone you loved or you were

being treated at a doctor, she had a surgery and you're

having problems and you go to another doctor to get an

evaluation and they don't look at a film and they don't

look at the operative report? Are you kidding me? Once

again, if it wasn't such a tragedy, it would be a comedy.

Okay. So -- and the crazy thing is, two minutes

after, he's .doing a physical exam, says normal. He does a

range of motion and everything is abnormal. Did it just

change in two minutes? Okay. What did he say? Dr. Mills,

he finds tenderness over the midline paraspinal muscles.

He finds complaints in all ranges of motion. I asked him,

he does a test, also doesn't use a goniometer, her flexion

was 14 percent limited.' If you went according to what

Dr. Merchant said was normal range of motion, it would've

been a 2~a.percent limitation. Extension was 50 percent

limited. If you went on what Dr. Merchant said was normal,

it would've been a 66 percent limitation.' Right lateral

bending and left lateral bending, each 33 percent limited.

Right rotation and left rotation, 33 percent limitation~

Everyone. There was not one normal finding, and this is
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the Transit Authority's orthopedic surgeon. So now he's

really in a pickle. Now what do I do? I just made this

woman's range of motion, this poor woman's range of motion,

she's off the charts, well, I'm not coming to court and

saying it's significant no matter what because the minute I

say significant, I'm done; 1'm off that list.

FolkS, so he says it's not significant. Think

about that for a second. I'll ask this again. If you went

into a.doctor and your range of motion was limited

50 percent and the doctor said, ah, no big deal, it's not

significant, I said to her -- I said to the doctor, I said,

what is this woman -- what has to be her.range of motion

for it to be significant? Does she have to be completely

frozen? Does she have to be a block of ice? I don't know

what else I can do. I don't know what else I can say. I'm

gonoa argue 50 percent is significant or not. At a certain

point, I have to rely on everyone's commonsense. It's

absurd. So he says prognosis is good and -- and

permanency's not expected.

Not only did the TA's own doctors find significant

and consequential limitations orabriormal findings and

limits of motion and pain one and a half years

post-accident, it's all evidence of permanence, all of it.

One and a half years post-accident, you have complete

abnormal findings. That in and of itself is permanence.

kID



1

( A-395 )

Plaintiff's Summation

If you didn't wanna go by the last report of Jamaica
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Dedicated where she still had pain, if you didn't wanna go

to the last 2011 September visit to Rafiy where she's still

having complaints of pain and everything else, -and I'll get

into that, atrophy and everything, but let's take a look at
Dr. Berkowitz.

Dr. Berkowitz is not here for litigation. He

wasn't a litigation doctor. He was a treating physician,

and look, folks, all I can do is talk to you and at a

certain point, I know people, weekends, they're tired,

whatever, and I'm taking some time with this because I have

to because you know what? When the day is done, I have" to

walk away from here saying you know what? I tried to show

them every piece of evidence I possibly could and I know

it's been a lot. I'm gonna ask you to please, please hang

in there with me, please, because at the end of the day,

I'm walking out with Ms. Halsey" and that's gonna be the end

with her and I then -- it's just Ms. Halsey living with the

rest of her life and that's all I can do. That's all lean

do, just for my own conscious, so I'm begging you to please

hang in therewith me because I have more stuff to Cover.

His own doctor, Dr. Berkowitz, Dr. Berkowitz, a

treating surgeon, looked at everything, looked at the

films, looked at the emergency room record, looked at the

Jamaica Dedicated, looked at theMRI films, looked at
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everything there was to look at, and he said to you -- he

explained to you about the function of the shoulder and he

said -- and the upper arm and he said this rotator cuff,

that gives you, you know, the ability to move in all

different directions. I think he said it was amazing

bec~use it's such a because of the way it is, it's not

really in a socket, it's, you know, it's kept in by all

these rotator cuff muscles, and how the supraspinatus

tendon actually goes under the shoulder or the acromion and

when there's a compromise to that, it can cause an

impingement syndrome. That space under the shoulder bone,

or the acromion, which is part of the scapula, could create

a problem, and that's exactly what was going on. He went

in with a scope firsthand. After confirming the tear,

actually, he didn't, he said -- with his MRI, he said he

didn't see it. Went in and not only did he see that there

was a tear to the supraspinatus. tendon, which is what their

radiologist saw, he also found that the acromion was

impinging on the tendon of the rotator cuff.

He had to surgically remove a portion of the

muscle tendon and he also had to surgically remove part of

the bone of the acromion. He explained that that alone,

even if she had perfect recovery, that alone, the tendon

r~moval and the bone removal is permanent. You don't get

your tendon back. You don't get your bone back .. By
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definition, it's permanence -- permanent. He testified

and Tiffany didn't come in and say, "Oh,this was hurting

me." She said she started to feel better with that. Is

she problem-free? Not by a long shot. She said it helped.

She came in and he testified that he expected some

improvement, but he said that the injuries were permanent,

significant, of consequence, and that going down and

continuing with her life, there were gonna be certain

limits she's gonna have to deal with.

Dr. Rafiy also reviewed all of the records,

everything, emergency room record, reviewed Jamaica

Dedicated, reviewed all the films, and he even said -- I

said, "Doctor, why are you reviewing the films as a

radiologist?" He says, "First I review" wasn't

disrespectful to the other radiologist. He said, "I read

the report, but then before I go in, I check to see what I

see." Guess what? That's what- a doctor does. A doctor

doesn't give an opinion in a vacuum. A doctor is thorough.

Just like a nurse has to know a chart when she's dealing

with a patient on a day-to-day basis, you think the nurse

is gonna go in and one day say, "0h, yeah, I don't know

what's going on with this patient. Why should I read the

chart?" No. Every time you go to a hospital, it's

arguable some of the nurses do more than the doctors.

Every time, they are sitting like this looking and
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checking, and there is a reason for medical records. There

i~ a rea~on for medical records.

He testified that the surgery of March 6th, 2009,

he had to remove a bone in the humerus. He said it was the

epicondyle. He had to remove it. There was irritation and

he also -- and he has treated her from November 19th, 2008

to the present. Now, he had to remove the bone of the

humerus, had to repair the right triceps tendon. Okay?

That was in March of '09. He had been treating her since

November of '08. He then did a surgery, lumbar surgery,

nerve root L5 L5 was impinged by the facet and the L4-5

disk. He was there, he opened her up, and once again, we

didn't sit here and try to get dramatic and go into every

muscle and everything that was cut through, because you

know what? I'm trying to present the case responsibly, yet

not overdoing anything, to say, "Oh, my God, look," but it.

is what it is. They opened her. up, he took out -- first

what he saw was the disk on the nerve root. He also saw

the facet joint on the nerve root. He removed the disk

surgically. He removed the facet joint surgically. He

removed the lamina surgically. He ground. the bone down

that was removed to make itmorselized so it could be used

for the bone graft and he actually had to make the bone

that's what the point is -- the bone has to be removed, and

then you put the grafting material together and you hope
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that it holds.

He testified that by definition, the fusion is not

only permanent, but in Tiffany's case, it's worsening. He

testified that as 6f her last back treatment on 9/19/2011,

she had lumbar atrophy. She testified that as of 9/19/11,

just a few months ago, she had again decreased sensation in

her right buttock and thigh. He did testing, all with a

goniometer, September of 2011, and he found that her

positive leg raising was positive to 90 degrees. It's

supposed to be normal, 120. He did testing of lateral

bending, left and right, and said there was a 33 percent

limitation. He did testing of flexion with a goniometer

and found that it was 50 percent limited. He did testing

of ext~nsion and -- with a goniometer and found there was a

50 percent limitation.

As far as the right shoulder goes, which counsel

says, oh, there's no problem with, he found on abduction,

or the ability to raise her hand like this, a 33 percent

deficit. It was to 120 degrees and normal is to 1BO. The

ability to flex, the ability to flex from the shoulder,

also limited 33 percent. Z~ro to 120. Her right elbow,

she was -- first of all, in September of 2oi1, two years

and change post surgery to 'her elbow still tender at the

elbow and flexion was limited 36 percent; all these

findings at a time three years and three months
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post-accident.

You know, you're gonna get a verdict sheet and the

first questions on your verdict sheet are gonna be a,s

counsel covered. As a result of the accident, has

plaintiff sustained a significant limitation of use of a

body system or function?

Folks, if you didn't hear from one of my doctors,

if you listened to their doctor and you found 50 percent

limitation or a 33 percent limitation, I don't have to draw

a roadrnap, that is significant, and I'm gonna ask that you

answer that question yes.

As a result of this accident, has plaintiff

sustained a permanent consequential limitation of use of a

body member or organ? I'd ask that you answer that in a

resounding yes.

The fact of the matter is, one out of three, you

only have to answer one yes to go on to the issue of

damages, but I'm gonna ask you speak and you speak loudly

because somewhere out there, someone is going to hear your

voice, make no mistake about it, and I'm gonna ask that

with respect to permanent consequential limitation, you

answer yes, these are permanent.

The last question, 90 out of 180. As a result of

this accident, did plaintiff suffer a medically determined

injury or impairment of a nonpermanent nature which
km
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prevented her from performing substantially all of the

material acts which constitute her usual and customary

daily activities for not less than 90 out of 180 days

immediately following the accident?

First of all, when counsel says to you -- you have

-to be careful because lawyers could say anything,. but

they're not always supported by evidence. When he says,

"Oh, no doctor said you couldn't work." She was listed as

disabled within the month after this accident. I even

asked Dr. Rafiy, "Dr. Rafiy, in November of '08, what was

her condition?" She had a total disability. And yes,

she's not corning here for lost earnings, and even though we

could make the claim and even though she was working, and

it's not questioned that she was working at the time of the

accident, I'm going to ask -- first of all, it's undisputed

she didn't work after the accident, even though she was

working six days a week before this accident. She couldn't

drive. She couldn't perform her daily functions.

You heard the testimony in terms of the little

things. It's not the big things, the running ten miles.

It's the fixing the house and cleaning and all those other

things that, being a mommy, and counsel asked, she couldn't

even drive, she couldn't even drive, and she always drove.

Those are -- that she wasn't even doing anything she

remotely used to do, and I'm gonna ask that you answer that
krn
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question yes.

Now, as far as the questions on damages, okay,

counsel mentioned something about past pain and suffering

and future pain and suffering, but before I even get into

that, you remember I asked you in jury selection, I said,

you know, there are certain things that are easy to compute

and other things that aren't so easy to compute? For

example, if there is a claim for lost earnings or if there

is a claim for medical bills, you could either have a bill

or you could have a doctor come in and testify what they

expect and how much it would cost.

First of all, you'll hear from the judge we have

stipulated, the attorneys have agreed that the amount of

past medicals, past medicals outstanding she's out of

pocket are $77,018.43. You don't even have to worry about

that because that's already been agreed to.

In terms of future meds, my client is now 27 years

old. She has a life expectancy of another 54 years. You

heard Dr. ~- you heard Dr. Rafiy testify as to what she is

going to need, and Dr. Rafiy didn't press it because he

said, "Look, I believe her spine is gonna break down and

she's gonna need further surgery," but he wanted to be

conservative because you don't -- other people might have

said what's the cost of the surgery? What's that? What's

that recovery? He didn't, but what he knows is the same
km



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

( A-403 )

403
Plaintiff's Summation

thing she's gonna have to deal with, she's dealing with now

and in the future.

He said that the medications, including

antiinflammatory, muscle relaxers, pain medications,

approximate cost 150 per month for the lifetime, for her

lifetime. Folks, I could do the math for you. That comes

basically to 1,800 a year over 54 years, that's $97,200.

I don't expect you to remember all these numbers.

I'm just telling you that I didn't pick a number out of a

hat.

With respect to pain management, he said 200 per

visit, and he was very conservative. He said three times

per year. She's had more than three injections three times

a year. He said three times per year for the lifetime of

her life. If you do 600 times 54, that's $32,400.

A lumbar -- lumbar -- lumbar epidural injections

at 950 per injection three times a year, that's 2,850 a

year, a year, times 54 years. That in and of itself is

153,900.

I don't remember the numbers Mr. Wynne

recommended, which are so -- I don't even.wanna go there.

MRI of the lumbar spine at 950. She's going to

need that every two years to check up what the condition

is, because he told you this is going to get worse. 950,

and I broke it up, times 27, because it's half of her

km



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

404
Plaintiff's Summation

lifetime, that is $25,650. EMGs of her lower extremity

every two years, also 25,650. MRI of the right shoulder,

he said she's not gonna need it every two years. He was

conservative. He said she's going to need it every four

years, five years. She has the symptoms, but she doesn't

have to check that out as much. Every five years, that

would be -- 950 times ten is 95,000 -- $9,500.

And lastly, the MRI of the right elbow, $950 once

every five years. That would be times ten years. $9,500.

Folks, I threw these numbers at you, I didn't just

want you to think I was throwing a number out in a vacuum.

The bottom line is for future medicals, without even any

surgery, the amount that totals to is $353,800'. $353,800.

She is 27 years old. She has 54 more years to live, and

I'm just giving you that number because that's exactly what

it comes down to.

Now, there's been a lot. I've only been up 45

minutes, so I'm going to wrap up very soon, and I tried to

move this along, but, you know, I can't walkout of here,

because when I sit down, I'm done. When I sit down, I

gotta close that briefcase and I gotta say it's in your

hands, and it's in your hands. That's all I can do.

That's all I can do. And you know what? When you're

sitting -- see, I lived with this case and with Tiffany and

know what she's going through and know what she's going to
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continue to go through, but you people, you carnein, you

were nice enough during jury selection. You had to wait

one day completely. We didn't get to it. Now all of a

sudden, it's been four days, boom, boom, boom, boom.

Now, okay, go decide. I'm gonna ask after you go

and decide these questions, of the no-fault questions,

these permanent questions, the significant limitation

questions, and after you decide, which is actually it's

actually 4D on this thing, the future meds, you're going to

have to decide an amount to award Tiffany for pain and

suffering to date and then future pain and suffering for

the rest of her life over 54 years because her injuries are

permanent. I am not even going to warrant another mention

of counsel's recommendation because it is insulting. I am

going to tell you to please, when you get back there, I

know this case has taken you'out of your lives, but now

we're in the final leg, so I'm just gonna ask you to hang

out, just alow down, and finish upstrongj because you know

what? Instead of rushing it all and saying boom, boom,

20 boom, I need you because it's almost like you hear stuff,

21 hear stuff, and hear stuff and hear stuff, no matter how

22 severe it may be, it almost loses -- you become almost

23 desensitized, so I'm going to ask you to stop and just

24 think about it. Think about when you're calculating about

25 pain and suffering to date what Tiffany has been through up
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till the present time. In fact, you wanna know something,

folks? I admire her. I admire her because after

everything she's been through, a lesser person would be

bitter, would be angry, angry at the world.

MR. WYNNE: Objection.

THE COURT: Sustained. Sustained.

MR. GERSHON: You know, think about this. What

was her life before? It's not disputed. She was

supporting her three young children. Her supporting her

three young children. I'm not asking for a handout. She

was living in an apartment. She was working at New York

Fried Chicken six days a week. Six days a week. Sometimes

she worked from 6 p.m. to 3 a.m., sometimes she worked from

6 p.m. to 5 a.m. This is not someone who didn't take

responsibility six days a week so she could feed her kids

and work and keep that apartment.

Through no fault of her own, she's on a bus to go

home after a long day and what happens? God only knows

that bus driver, bus ends up off the side of the road, and

nothing has ever been the same for her since. She can't

even get off the bus because you had the testimony of the

supervisor saying, "I had to wait to get the power lines

off." Now she's hurt and sitting on the bus. She finally

removed her. Perfectly healthy woman without a complaint

in her entire life takes -- gets taken by ambulance to the
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hospital, North Shore, on a stretcher, in a brace. The

hospital, they did the x-rays. X-rays were negative. They

said, "You gotta go to see your doctor arid get some other

things done," and she was in so much pain that.they offered

her morphine at the emergency room. Morphine. I know some

of you know this, but morphine -- most of you, all of you

probably know this, morphine is not something that a

hospital offers if you're not and if they don't seeybu in

serious pain, and what does she do? She didn't take it.

She declined it because she didn'twanna be starting to

take meds. She doesn't take meds. She figured let me deal

with it and maybe I'll be done with it. She's not a person

that wanted to be on medicine, never was, so she turns it

down.

She goes to see her doctor and the doctor says,

"You gotta go to physical therapy." .8ne goes to physical

therapy from June 30th, 2008 to. September of 2009

religiously, three times a week. She has acupuncture, she

has chiropractor, she has aquatherapy, she has regular

therapy, and they're gonna question about the Jamaica

Dedicated and whb the real treating physician is? The last

visit: of Jamaica Dedicated in September of two thousand

in September of 2009 found as follows: Lower back pain

persistent, after all that, lower back pain persistent,

severe restrictions in all directions, so when she left
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here, even though she entered here with some hope, you

know, let me do what I can do, let me do what I can do with

the hope that I'll get better. She tried. Other people

wouldn't try. They're gonna crucify her because she said

she tried to go back to work. She tried and'she couldn't,

and every doctor said she was disabled. So now she goes

right to physical therapy. She can't work. She ends up

losing her apartment and she ends up with her children in a

shelter, a homeless shelter, with three of her children.

You know what? We tried to present it honestly.

We didn't build it up or make it anything. We're not

trying to sit here and give you anything that's not in the

evidence, that's not in the facts, but that's the facts.

That's what it is.

Okay. She has a surgery on October 8th because

her shoulder's bothering her, her back's bothering her, her

arm's bothering her, so she has. the surgery, and she told

you that was starting to feel a little better. She was

excited, "I'm feeling better. Whatever I'm dealing with at

this point, the other stuff's bothering me so much, I'm

happy my shoulder's not driving me crazy. It's not

perfect. She said it's still not perfect, but it's better

than it was and I'm happy."

So Dr. Rafiy sees her in so much pain when he sees

her in November of '08 and he prescribes Norco to her,
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someone that doesn't wanna be on drugs. He does the

surgery in March of '09 to her arm. Okay. Let me try that

while she's going to the physical therapy. Okay.

April of '09, now he's giving her Vicodin.Ma~ of '09,

she's still in pain, still going to doctors, still going to

physical therapy trying with the hope, with the hope that

maybe this will work, gives her Vicodin, and then said,

"You know what? This is not working. Let's try

something." Doesn't put her into surgery right away.

Doesn't -- counsel says, oh, you know, he said the first

visit, we'll try ifijections. He was already giving her

injections before the lumbar surgery. That's the first

thing he did was give her pain medication. The second

thing was on May of '09, months before the back surgery, he

gave her steroids and lidocaine injections with the hope

let's see if this works.

THE COURT: Sidebar, please.

(Whereupon, an off-the-record conference was held

between the Court and counsel at the sidebar out of the

hearing of the jury.)

(Whereupon, the following occurred in open court:)

MR. GERSHON: May of '09 gives her the injection.

Maybe, maybe this is gonna be the thing. Therapy's not

working. Maybe this is going to be the thing. She keeps

going; gotta give her that.
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June of '09, now Rafiy says it's getting worse.

Now she has neurological deficits. Now her reflexes are

abnormal. Now she has decreased strength in her legs. Now

she has decreased sensation. What does he do? Does he

give her surgery right away? He says, no, let's try

another injection. Hope this one works. Doesn't work.

Listen, therapy's not working, injections aren't working,

all these pain medications you're on, now you're on

Vicodin, they put you on Vicodin, we'll try surgery, hope

that that works.

She has major, major lumbar surgery to her back,

goes back to physical therapy to try to do her side of

things, given a walker and a back brace and has to go back

to where she lives to recover, back to the shelter, the

third. floor, because they couldn't make the accommodations.

Now, folks, think about that. The hope, the helplessness

at a shelter with a walker, with your three children, all

young, and one, that's just one, just had her first

birthday. Could you imagine what that must have been like?

Could you imagine? She didn't come in here and complain

about it and cry to you and -- anything. She didn't put on

a show, but let's not minimize it, and when you go back

there, I need you, I beg of you to think about that and

everything that she's been through.

Someone said I'd love to take care of my kids.
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Could you imagine feeling any worse than not being able to

do it?

November 11th,. 2009, she goes back to Dr. Rafiy,

back to physical therapy, and now what does he do? And she

said the radiation was better. "1 was happy. There's no

pain going down my leg," but she still had the pain and it

was bad and he gave her oxycodone, so now for someone who

declined morphine, she's on Norco, she's on shots, she's on

Vicodin, now she's on oxycodone, June 10th, another

injection postsurgery, so all this thing, oh, I hope the

surgery's gonna work still didn't work because he's giving

her injections and he's giving her more oxycodone and he's

giving her over-the-counter and he's telling her to get

antiinflammatories.9/22/2010, more oxycodone, more

antiinflammatories, more over-the-counter analgesics and

another injection. April 6th, 2011, another injection of

oxycodone. 9/19/11, the last visit to Dr. Rafiy before she

came here, two months ago, not two years ago like Transit's

doctors, two months ago, she's on oxycodone. Now he gives

her something else. He gives her Soma because she can't

sleep. He gives her over-the-counter --go get

over-the-counter antiinflammatories, analgesics, and tells

her no lifting, pulling, or carrying over 20 pounds, avoid

flexing, rotating too much, no carrying over 20 pounds.

She's a 27-year-old woman with three young children and she
km
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And then I'm gonna ask you to stop. Stop.

Because you know what? It doesn't end there for you. It

has to shop and she has to clean and she has to do whatever

she does, including getting dressed, and the doctor's

telling her 20 pounds, don't lift after 20 pounds. Can you

imagine?

past, the fact of the matter is it's not just -- when you

think about it, it's not just the activity, oh, I like to

play tennis, I like to play -- it's the day-to-day; getting

dressed, it's the standing, it's the walking, it's the

walking upstairs. I asked Tiffany, because we don't wanna

build it up, "Tiffany, before this accident, how often did

you think of your back?" "Never. Now, every day."

27~year-old men and women aren't supposed to be doing that.

Why? Because the Transit Authority couldn't keep their bus

on the road?

Now, stop again, and I'm gonna ask you, because

you're gonnahave to also deal with the issue of future

pain and suffering. The doctor -- not the doctor -- the

judge will tell you about the life expectancy table and you

know 54 years is her life expectancy. That doesn't

guarantee she's gonna live to 54 -- 54 more years or it's

not gonna -- not gonna mean she's not gonna live longer. I

hope she lives a long, long life, but you know what? You
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doesn't. 'Cause you know what? When you're thinking about
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have to think about what it's gonna be like going forward.

If she is where she is right now with 50 percent limited

range of motion and severe pain, what do you think she's

going to be like ten years from now, 20 years from now, 30

years from now, 40 years from now, 50 years from now? And

you know what, folks? I can't -- she's not gonna be able

to come back to court and tell you -- I don't even like

saying it in front of her -- she's not gonna be able to

come to juror number 1, "Listen, I'm not really doing so

well. Can you come back to work?" Juror number 2, juror

number 3, juror number 4, sir, ma'am, I'm not no.

That's it. After you guys are done, she's -- it's done.

It's done. What do you think it's gonna be like for her?

Do you think it's gonna get better? The doctor told you at

best that fusion -- bones are not supposed to be fused.

You got disk to allow you to have movement. If that is

fused, that's gonna compromise other levels in her spine.

And he said she's going to have a vertebral

breakdown in her spine support. You know what? You gotta

think about what -- what a 27-year-old person should look

forward to, what a person should look forward to, things

you do, kids and grandkids, whatever, shopping, running

around, anything. 27 years old, still going out, you know,

not -- I can't go out because I come back and I'm in

excruciating pain. You have to think about. all that, and
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I'm gonna ask that you do. I'm gonna ask that you do.

You all promised me during jury selection, because

I told you that the injuries in this case are significant,

consequential, permanent, and I said to you, if the

evidence shows that that is the case, will anyone have a

problem at all admitting awarding a significant amount

of money? I didn't go into the details about it. I said

if the injuries and the evidence shows that it's this high,

does anyone have a problem with going this high? And

everyone promised me that you had no problem. None. And

I'm telling you if ever there was a case that warranted it,

it's this. Why? Why did it have to be this way? If

you're born with it, it's one thing. You gotta deal with

it.

I'm asking that you award for past pain and

suffering the amount of five million dollars and I'm asking

that you award for future pain and suffering the amount of

12 million dollars.

You heard everything else with respect -- with the

future medicals. There's nothing else I can do. My job is

done here.

I thank you. I thank you all. It's in your

hands. It's in your hands. At the end of the day, we all

go home, and at the end of the day, she lives with pain.

Thank you.
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