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my charge to you on the law.

COURT OFFICER: All rise.

(Whereupon, the jury exits the courtroom.)

THE COURT: Counsel, what I sﬁggest you do is,
since we do have this time, to start going over all the
documents. Remember there's a lot of them subject to
redaction. I don't know what the jury is or is not going
to request. So let's not wait until'the last minute to
start redacting documents.

MR. BLEECKER: Can we sit here and do it?

THE COURT: Well, you have ten to one to start
doing it. All night.

(Whereupon, a luncheon recess was taken at 12:23
p.m.)

** AFTERNOON SESSION **

(Whereupon, the proceedings resumed at 2:19 p.m.)

THE COURT: Be seated. Bring out the jury.

COURT OFFICER: All rise.

(Whereupon, the jury enters the courtroom.)

THE COURT: Please be seated.

Okay. Ladies and gentlemen of the jury, I have
indicated to you at this time we or I will be giving you
the charge on the law; and shortly, thereafter, you will
then be getting the case for full deliberation. All right.

However, just before I do that, I want to give
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you just two thinge that I do take judicial notice of,
meaning that if I take judicial notice you also take notice
of these facts that one; Mr. Pinto began his day at

8:00 a.m. in the morning until he had his accident around
3:30 in the afternocon. That's one. And two; a duestion to
be answered is did 1432 Doris Street, LLC have notice of
the unsafe condition through its managing agent Andrew
Gormally. So those are two facts for you to take into
consideration.

Now, at this point I‘'m going to give you the
charge on the law.

Members of the jury, we now come to that portion
of the trial where you are instructed on the law applicable
to the case after which you will retire on your -- for your
final deliberations. You have now heard all the evidence
introduced by the parties, and through arguments of their

attorneys you have learned the conclusion which each party

believes should be drawn from the evidence presented to
you.

You will recall that at the beginning of the
trial I stated for you certain principles so that YOu could
have them in mind as the trial progressed. Briefly, they
Qere that you are bound to accept the law as I give it to
you whether you agree with it or not. You are not to ask

anyone else about the law. You should not consider or
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accept any advice from anyone about the law other than me.
Furthermore, you must not conclude from my rulings or
anything I have said during the trial that I favor any
party to this lawsuit. 1In addition, you may not draw any
inference from an unanswered question nor consider
testimony which has been stricken from the record in
reaching your decision.

Finally, in deciding how much weight you choose
to give to the testimony of any particular witness, there
is no magical formula which can be used. The test used in
your everyday affairs to decide the reliability or
unreliability of statements made to you by others are the
tesﬁs you will apply in your deliberations.

The items to be taken intd consideration in
determining the weight you will give to the testimony of a
witness include the interest or lack of interest of the
witness in the outcome of the case, the bias or prejudice
of the witness if there be any. The age; the appearance;
the manner of the witness as the witness testified; the
opportunity that the witness had to observe the facts about
which he or she testified; the probability or improbability
of the witness's testimony when considered in light of all
the other evidence in the case.

If you find that any witness has willfully

testified falsely as to any material fact, that is as to an
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important matter, the law permits you to disregard
completely the entire testimony of that witness upon the
principle that one who testifies falsely about one material
fact is likely to testify falsely about everything. You
are not required, however, to consider such a witness as
totally unbelievable. You may accept so much of his or her
testimony as you deem true and disregard what you feel is
false. By the process which I have just described to you,
you as the sole judges of the facts decide which of the
witnesses you will believe, what portions of their
testihony you accept and what weight you will give to it.

If in the course of your deliberations your
recollection of any part of the testimony should fail or
you have aﬁy questions about my instructions to you on the
law, you have the right to return to the courtroom for the
purpose of having such testimony read to you or have such
éuestions answered.

In deciding this case, you may consider only the
exhibits whiéh have been admitted in evidence, and the
testimony of the witnesses as you have heard it in this
courtroom or as there has been read to you testimony given
on an examination before trial.

Under our rules of practice, an examination
before trial is taken under ocath and is entitled to equal

consideration by you notwithstanding the fact that it was
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1 taken before the trial and outside of the courtroom.
2 However, arguments, remarks, and summations of the
3 | attorneys are not evidence nor is anything that I now say
4 or may have made with regard to the facts evidence.
5 And although as jurors you are encouraged to use
6 all of‘your life experiences in analyzing testimony in
\ 7 reaching a fair verdict, you may not communicate any
-@&f 8 personal professional expertise you might have or other
9 || facts not in evidence to the other jurors during your
10 deliberations. You must base your discussions and
11 decisions solely on the evidence presented to you during
_ 12 the trial and that evidence alone. You may not consider or
( 13 épeculate on matters not in evidence or matters outside the
14 case.
15 And while it is important that the views of all
16 | six jurors be considered, a verdict of five of the six
17 members of the jury will be sufficient under the law.
18 Whenever five of your members are in agreement on a
; 19 vérdict, ydﬁ may return your verdict to the Court.
20 This case will be decided on the basis of the
21 answers that you give to certain questions that will be
22 " gubmitted to you. Each of the questions asked calls for
23 either a yes or no answer or some numerical figure or some
i 24 percentages.: While it is important that the views, again,
: 25 of all jurors be considered, five of the six of you must
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agree on the answer to any question. But the same five
persons need nop agree on all of the answers. When five of
you have agréed oh aﬁy answer, the foreperson of the jury
will write the answer in the space provided for each answer
and each juror.will sign in the appropriate place to
indicate his or her agreement or disagreement.

As you will know from the wording of the
questions, you need not consider -- I'm éorry. Do not
assﬁme frbm the questions or from the wording of the
questions or from my instructioﬁs on them what the answers
shogld be.

Facts must be‘provéd by evidence. Evidence
includes the testimoﬂy of a witness concerning what the
witness saw, heard or did. Evidence also inciudes
Qritings, photographs or other physical objects Which may
be considered as proof of a fact. Evidence can be either
direct or circumstantial. Facts may be proved by either
direct or pirdumstantial evidence or by a combination of
both. You may give circumstantial evidence less weight,v
mére weight or the same weight as direct evidence. ' Direct
evideﬁce is evidence of what a witness saw, heard or did
Which; if believed by you, proves a fact.

For example; let us suépose that a fact in
dispute is whether I knocked over a glass of water near‘the‘

witness chair. If someone testified that he saw me knock
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over the glass, that is direct evidence that I kn§cked over
the glass. Circumstantial evidence of a fact is evidence
théh does not directly prove a fact in dispﬁte but which
permits a reasonable inference or conclUsién-ﬁhat a fact
exists.

Forvexamﬁle, a witness testifies that he saw the
water of glass on the bench. The witness states ;hat while
he was looking the other way, he heard the breakihg of
glass, looked up and saw me wiping wéter from my clothes
and from the papers on the bench. This testimony is not
direct evidence that i knocked over the glass, it is

circumstantial evidence from which you could infer that I

‘knocked over the glass. Those facts which form the basis

of an inferénce must -be proved and the inference to be

drawn must be one that may be reasonably drawn.

In the example even the though the witnées did
not see me knock over the glassg, if you believe his
testimony, you could conclude that I did. Therefore, the
circumstantial evidence, if accepted by you, alloWs you to
conclude that the fact in dispute has been proved:
| ' In reaching four conclusion, you'may not guess or
speculate. Suppose, for example, the witness teséifies
that the waterrglass was located equally distant from.the
Court, myself, and from the court reporter. The witness

states that he heard the brééking of glass and looked up to
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@ 1 see both myself and the court reporter brushing water from
2 our clothing. If you believe that testimony, you still
;f 3 could not decide on that evidence alone who kndcked over
’@1 4 the water glass where these other facts only prove it would
| 5 only be a guess as to who did it. . But if the witness also
6 testified that he heard the court reporter say I am SOrry,
7 this additional evidence would allow you to decide who
‘ﬁ%- 8 knocked over the water glass.
9 | You will recall that the plaintiff's witnesses
. 10 Dr. Salvatore Lenzo testified concerning his qualification
- 11 as an expert in the field of orthopedic surgery and
12 Dr. Gary Thomas testified concerning his qualifications as
4
Q 13 an expert in the field of pain management. Defendant's
14 witness, Dr. Martin Posner, testified concerning his
15 qualification as an expert in the figld_ofvo;tpppédic
- 16 gsurgery.
%» 17 Each witness gave their opinion concerﬁing issues
| 18 in this case. When a case involves a matter of science or
. 19 art or requires special knowledge or skill not ordinarily
20 possessed by the average person, an expert is permitted to
21 state his opinion for the information of the Court and
22 jury. The opinion stated by each expert who testified
. 23 before you were based on particular facts as the expert
a 24 obtained knowledge of them and testified to them before you
’ 25 or as the attorney guestioned the expert énd asked the
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1 expert to assume. You may reject an expert's opinion if
2 || you find the facts to be different from those which form
3 the basis for the opinion.
4 You may also reject the opinion if, after careful
5 consideration of all of the evidence in the case, expert
6 and other, you disagree with the opinion. In other words,
7 you are not required to accept an expert's opinion to the
8 ‘_ exclusion of the facts and circumstances disclosed by other
9 testimony. Such an opinion is subject to the same rules
10 concerning reliability as the testimony of any other
11 witness. It is given to assist you in reaching a proper
12 conclusion. It is entitled to such weight as you find the
{a 13 expert's gualification in the field warrants and must be
' 14 | cohsidered by you but it is not controlling upon your
15 judgment.
16 The plaintiff Leonel Antonio Pinto testified
17 before you. As a party to the action he is an interested
18 witnéss. An interested witness is not necessarily less
% 19 believable than a disinterested witness. The fact that he
ﬁi 20 is interested in the outcome of the case does not mean he
él ‘ had not told the truth. It is for you to decide from the
22 demeanor of the witness on the stand and such other tests
23 as your experience dictates whether or not the testimony
24 has been influenced, intentionally or unintentionally, by
25 his interest. You may, if you consider it proper under all
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e 1 of the circumstances, not believe the testimony of such a
) 2 witness even though it is not otherwise challenged or
3 contradicted. Howéver, you are not required to reject the
ﬁ* 4 testimony of such a witness. You may accept all or such
i .
o 5 part of his testimony as you find reliable and reject such
6 - part as you find unworthy of acceptance.
7 The fact thét the witness, Andrew Gormally, was
8 and still is the managing member of defendant 1432 Doris
9 Street, LLC and the testimony you have heard of his
10 relationship with this company may be considered by you in
11 || deciding whether the testimony of Andrew Gormally is in any
12 Qay influenced by the managing relationship with the
13 defendants.
14 The burden of proof rests on the plaintiff. That
15 méans it must be established by a fair preponderance of the
16 credible evidence that the claim plaintiff makes is true.
17 The credible evidence means the testimony or exhibits that
18 you find to be worthy to be believed. A preponderance of
i9A the evidence means the greater part of such evidence. That
20 doés not mean the greater humber of witnesses or the
21 'greater length of time_taken by either side. The phrase
22 refers to the quality of the evidence, that is its
23 convincing quality, the weight and the effect that it has
24 on your minds.
25 , The law requires that in order for the plaintiff
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E 1 to prevail on a claim, the evidence that supports his claim
‘ 2 must appeal to you as more nearly representing what took
3 place than the evidence opposed to his claim.
4 If it does not or if it weighs so evenly that you
5 are unable to say that there is a preponderance on either
6 side, then you must decide the question in favor of the
7 defendant. It is only if the evidence favoring the
- 8 plaintiff's claim outweighs the evidence opposed to it that
' 9 you can find in favor of plaintiff.
10 | And act or omigsion is regarded as a cause of an
11 injury if it was a substantial -- I'm sorry, I'm ahead of
12 myself.
é 13 As you have heard, the plaintiff Leonel Antonio
14 Pinto has sued the defendant, 1432 Doris Street, LLC,
15 claiming that this defendant negligently maintained the
16 property at 1432 Doris Street. The owner of a building has
i? a duty to use reasonable care to keep the property in a
18 reasonably safe condition.
19 To recover plaintiff must prove that the property
20 was not in a reasonably safe condition, that defendant,
21 1432 Doris Street, was negligent in not keeping the
22 property in a reasonably safe condition and that the unsafe
23 condition was a substantial factor in causing plaintiff's
%%I 24 injury. Your verdict will be rendered by the answers you
A 25 give to a series of written questions which will be given
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to you. You must consider whether the steps within the
property was not in a reasonably safe condition.

Plaintiff claims that he slipped and fell on the

. atairs in 1432 Doris Street's building because there was

water and mud on the steps. Defendant 1432 Doris Street,

LLC denied an unsafe condition existed. But if any

~water -- if any water and mud was there, it did not cause

an unsafe condition. You must consider whether the steps

‘was in an unreasonably safe condition. If you decide that

the water and mud on the steps created an unsafe condition,
you must consider whether defendant 1432 DorisIStreeﬁ, LLC
was ﬁegligent.

Negligence is the lack of ordinary care. It is a
failure to use that degree of care that a reasonably
prudenﬁ owner of a Euilding would have used under‘the samé
c1rcumstances Negligence may arise from doing an act that
a reasonably prudent owner would not. have done under the
same circumstances or on the other hand from falllng to do
an act that a reasonably prudent owner would have{done
under the.same cifcumstances;

If defendant 1432 Doris Street} LLC did not
éréate the water. and mud on the steps but knew or should
4héﬁe known about it, you must decide whethervthis defendant
had sufficient time befofe the accident to corréct the

condition or take other suitable precautions.
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You will find that the defendant 1432 Doris
Street, LLC was negligent if you decide that defendant
either knew or in the use of reasonable care should have
known about the water and mud on the steps long enough
beforé the accident to allow it, to correct it or to take
other suitable actions and if you further find that it
failed to do so.v

On the other hand, if you find that 1432 Doris
Street, LLC, did not know about it or in the use of
reasonable care would not have been able to discover and
correct the water and mud on the steps before the accident,
or if you find that this defendant corrected the condition
or took other suitable precautions, then you will decide
that defendant, 1432 Doris Street, LLC was not negligent.

You will decide these issues by considering the
following questions: Did defendant 1432 Doris Street, LLC,
knéw or in the use of reasonable care, should this
defendant have known that the unsafe condition existed, did
defendant 1432 Doris Street, LLC have enough notice of the
water and ﬁud on the steps before the accident to correct
it or take other suitable precautions before the accident

occurred, and did the defendant 1432 Doris Street fail to

© correct the unsafe condition before the accident or take

other suitable precautions before the accident.

The next question asks you to decide if defendant
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1432 Doris Street's action or inactions were a substantial
factor in causing plaintiff's injury.

An act or failure to act is a substantial factér
in causing an injury if a reasonable owner would regard the
act or failure to act as a cause of the injury. If you
find that the defendant's negligence was not a substantial
factor in causing plaintiff's iﬁjury, you will find for
defendant on this claim. If you find that the defendant's
negligence was a substantial factor in causing plaintiff’'s
injury, you will then proceed to consider comparative
ﬁegligence.

If you find that defendant 1432 Doris Street,

LLC's negligence was a substantial factor in causing

comparative negligence. If you find that defendant, 1432
Doris Street, was negligent and that defendant's negligence
was a substantial factor in causing the injury, you must
next consider whether plaintiff was also negligent and
whether plaintiff's conduct was also a substantial factor
in causing the injury. The burden is on defendant 1432
Doris Street, LLC to prove that plaintiff was negligent and
that plaintiff's negligence was also a substantial factor
in causing the injury. If you find that the plaintiff was

not negligent or that his negligence was not a substantial
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{ 1 was not at fault and you must go on to consider plaintiff's
B _2 damages, if any. If, however, you find that plaintiff was
5 negligent and that his negligence was also a substantial
4 factor in causing the accident, you must then apportion the
5 fault between plaintiff and defendant 1432 Doris Avenue,
6 LLC.
7 Weighing all the facts and circumstances you must
8 congider the total fault, that is the fault of both the
9 plaihtiff and defendant and decide what percentage or fault
19 is chargeable to each. In your verdict you will state the
11 percentages you find. The 'total of those percentages must
12 equal 100 percent.

@ i3 Using the same principles I outlined for you in
i 14 determining whether the defendant was negligent, you will
- 15 be asked to answer the following guestion: Was the

1; ’ plaintiff negligent. If your answer is yes, you will then
W 17 be asked was plaintiff's negligence also a substantial
18 factor in causing his own injury. If your answer to this
19 question is also yes, you will then be asked what was the
20 percentage of fault of plaintiff and defendant. Your
§ 21 answer must add up to 100 percent.
22 1f you decide that the defendant is liable,
23 plaintiff is entitled to recover a sum of money which will

‘%: 24 justly and fairly compensate him for any injury of

: 25 conscious pain and suffering to date caused by defendant.
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1 Conscious pain and suffering means pain and suffering by

2 which there was some level of awareness by plaintiff.

3 | 1f you find that defendant was negligent, and

4 that defendant's negligence caused plaintiff's injury,

5 defendant is responsible for the injury and the pain and

6 suffering caused by defendant's negligence. Defendant is

7 also liable for any éggravation of the injury and for any

8 additional pain and suffering caused by any negligence or

9 lack of skill of any doctor who treated thé plaintiff for
10 the original injury.
11 In determining the amount, if any, to be awarded
12 plaintiff for pain and suffering, you may take into
13 consideration the effect that plaintiff's injufies have had
14 on plaintiff's ability to enjoy life, the loss of enjoyment
15 of life involved, the loss of the ability to perform daily
16 tasks, to participate in the activities that were a part of
17 the person's life before the injury and to experience the
18 pleasures of life.

19 If you find thét plaintiff Leonel Antonio Pinto
20 as a result of his injuries suffered some loss of the
21 ébility to enjby life, you may take that loss into
22 consideration in determining the amount to be awarded to
23 the plaintiff for pain and suffering to dater If your

24 verdict is in favor of a plaintiff, that plaintiff will not
25 be required to pay income taxes on the award. However, you
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1 may not add to or subtract from the award any amount on

2 account of income taxes.

3 With respect to any of the plaintiff's injuries

4 or disability, the plaintiff is entitled to recover for

5 future pain, suffering and disability and the loss of his

6 , ability to enjoy life. 1In this regard you should take into
7 | consideration the period of time that the injuries or

8 disability are expected to continue. If you find that the
9 injuries or disability are permanent, you should take into
10 consideration the period of time that the plaintiff can be
11 expected to live.

12 In accordance with the statistical 1ife.

13 expectancy table, Leonel Antonio Pinto has a life

14 expectancy of 41.7 years. Such a table, however, provides
15 nothing more than a statistical average. It neither

16 guarantees that plaintiff will live an additional 41.7

17 years or means that he will not live for a longer period.
18 The life expectancy figure that I have given you is not

19 binding upon you but may be considered by you together with
20 your own experience and the evidence you have heard

21 concerning the condition of Leonel Antonio Pinto's health,
22 his habits and activities in deciding what Leonel Antonio
23 Pinto's present life expectancy is.

24 A person who has been injured is not permitted to
25 recover for damages that could have been avoided by using
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means which a reasonably prudent person would have used to
alleviate the pain. The defendant claims that if the
plaintiff submitte@ to physical therapy, his pain would be
greatly alleviated and that physical therapy is not
dangerous.

The burden of proving that the plaintiff failed
to avail himself of a reascnably safe physical therapy
which would have greatly alleviated his injury is on ﬁhe
defendant. If you find that the plaintiff is entitled to
recover in this action, then in deciding the nature and
permanence of his injury and what damages he may recover
for the injury, you must decide whether in failing to go to
physical therapy, the plaintiff acted as a reasonably
prudent person would have acted under the circumstances.

In deciding that question you will take into
consideration the evidence concerning the nature of the
physical therapy, the expense of such physical therapy, the
éxtent to which such physical therapy involves, danger to
the plaintiff and the results to be expected from it. If
you find that in deciding not to go to physical therapy.,
the plaintiff acted as a reasonable prudent person would
have acﬁed, then the plaintiff is entitled to fecovered for
his injuries as you find them to be without regard to the
physical therapy. If, howéver, you find that the physical

therapy is one that a reasonably prudent person would
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1 submit to and that physical therapy would relieve the pain
2 and injury, you will take that back into consideration in
3 arriﬁing at the amount of damages you award.
4 In reaching your verdict you are not to be
5 effected by sympathy for any of the parties, what the
6 reaction of the party or the public of your verdict will
7 be, whether it will please or displease anyone, be popular
8 or unpopular, or indeed any consideration outside of this
9 case as it has been presented to you in this courtroom.
10 || You should consider only the evidence, both the testimony
11 and the exhibits, find the facts from what you consider to
12 be the believable evidence and apply the law as I now give
%; 13 it to you. Your verdict will be determined by the
14 conclusion you reach no matter whom the verdict helps or
15 hurts.
16 | I have now outlined for you the rules of law that
17 apply to this case and the process by which you weigh the
18 evidence and decide the facts. 1In a few minutes you will
19 retire to the jury room for your deliberations.
20 Now, traditionally juror number one would act as
% 21 the foreperson. Your first order of business when ybu are
22 | rin.the jury room will be the election of a foreperson. In
éé order that your deliberations may proceed in an orderly
a% 24 fashion, you must have a foreperson. But, of course, his
) 25 or her vote is entitled to no greater weight then any of
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@ 1 || that of the other jurors. Your function to reach a fair
‘F‘ 2 decision from the law and the evidence is an important one.
3 When you are in the jury room, you listen to each
4 other and discuss the evidence and the issues in the case
5 amongst yourselves. It is the duty of each of you as
6 jurors to consult with one another and to deliberate with a
71 view of reaching an agreement on a verdict if you can do so
< 8 without violating your individual judgment and your
f 9 conscience. While you should not surrender your
10 conscientious conviction of what the truth is and of what
11 the weight and the effect of the evidence and while each of
12 you much decide the case for yourselves and not merely
13 ) consent to the decisions of your fellow jurors, you must
14 examine the issues and the evidence before you with candor
15 and frankness and with proper respect in regard tq_the
16 opinions of each other.
17 Remember in your deliberations that the dispute
18 between the parties is for them a very important matter.
19 They and the Court rely upon you to give full and
20 conscientious deliberation and considerations to the issues
21 in evidence before you. By doing so you carry out to the
22 fullest your oath as jurors to truly try the issues of this
23 case and render a true verdict.
24 Now, what I'm going to do at this point I'm going
25 to ask the jurors to please step outside for a few geconds.
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And I have to do something with the attorneys and then I
will ask everybody to come back.

(Whereupon, the jury exits the courtroom.)

THE COURT: All right. Counsels, any exceptions,
delétions, omissions or anything else regarding the charge?

MR. GASTMAN: Nothing other than what was
previously placed on the record, Your Honor.

THE COURT: Mr. Bleecker?

MR. BLEECKER: I, of course, reiterate what I
said at the charge conference with regard to those
exceptions.

With respect to the charge, Your Honor, I was

reading'along on the premises charge and at least in the

2011 version of the PJI I have with me it appeared to me
Your Honor deviated significantly from it. Now; I'm not
going to ask Your Honor to reread it according to what the
book says that I have becaﬁse I think it just exacerbates
things but I have to note my objection to the charges given
by Your Honor as deviating clearly from 2:91.

THE COURT: Well, I have 2012. You have 2011.

MR. BLEECKER: fes, Your Honor.

THE COURT: Yes, well, I went with 2012.

MR. GASTMAN: Your Honor?

THE COURT: And they sort of changed a little

bit.
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1 MR. GASTMAN: If I may be heard briefly?
2, Your Honor correctly skipped over that limited
;ﬁ 3 portion of 2:91 that is not appropriate for this case and
; 4 that is the failure to --
5 THE COURT: Right, there were a few parts that
6 were not applicable so I tailored it to this case exactly
7 but I used the 2012 PJI charge, counselor.
8 MR. BLEECKER: It may be different. I'll leave
9 i it to higher authority.
10 THE COURT: That's yes because you were using
11 2011 and I was using the current 2012.
12 MR. BLEECKER: Under 2:36 with regard to the
i3 comparative negligence charge there is an example
14 |- immediately following that, every judge I ever had gives
is_, the example so the jury understands it, I request you giQe
16 the example, Your Honor.
17 THE COURT: Well, you didn't request the example,
18 you just requested 2:36. If I'm not mistaken, that's what
19 the charge said and I said I will charge 2:36 comparative
20 but 2:91 has a comparative charge in there so I exactly
21 .charged as 2:91. I wasn't going to charge comparative
22 twice. It was redundant.
23 MR. BLEECKER: The example I think is useful for
i 24 the jury to understand --
: 25 THE COURT: Well --
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MR. BLEECKER: I request it now.

THE COURT: At this point I think I gave enough
to this jury. They are falling asleep. If there is a
problem, I think they wiil come back.

MR.‘BLEECKER: And finally, Your ﬁonor, I must
object I was blindsided by Your Honor's statement regarding
Judge Ruiz's decision concerning-the dangerous condition
quote unqguote.

THE COURT: I didn't say dangerous. I said
unsafe, counselor. |

MR. BLEECKER: I may have heard that wrong. But

in any event it's not unsafe until or less the jury finds

it first.

THE COURT: I said notice as to an unsafe
condition.

MR, BLEECKER: Or allegedly unsafe condition.

THE'COURT: Well, I'm using her words. i'm

not -- in fact, she used -- if you want me to use her

- words, I will use hazardous condition. I'll correct myself

and use hazardous. I thought it was even a little bit more
harsh. So I used -- tailoring‘it'tovthe PJI charge which
is what they have to determine an unsafe condition. I just
changed that one wofd hazardous to unsafe.

MR. BLEECKER: If I've known ahead of time, I

would have: suggested allegedly unsafe condition, that's the
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problem.

THE COURT: Okay. &ll right.

MR. BLEECKER: And that's it I suppose. Thank
you, Your Honor.

THE COURT: Okay. All right. That's it.

MR. BLEECKER: That's it. He ask you give 417.

THE COURT: I didn't hear that. Okay.

MR. BLEECKER: I withdraw that, Your Honor.

THE COURT: All right. Bring them in.

I have to dismiss the alternate jurors.

MR. BLEECKER: Should we dismiss the alternates?

THE COURT: Yes, we don't keep them.

MR. BLEECKER: In some cases they keep them
around just in case it's not likely --

THE COURT: No, we have all six jurors. They
have been here every day. We had a week off and they all
came back.

COURT OFFICER: All rise.

(Whereupon, the jury enters the courtroom.)

THE COURT: Please be seated.

All right. Ladies and gentlemen; at this time as
I say parting is such sweet sorrow, I don't think the
alternates are going to think so, they are going to be very
happy at this time that they are going to be excused from

this case since they were not needed to replace any of the
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@ 1 jurors that were regularly sitting as jurors not to

| 2 deliberate. So I have to thank you for your services. I

A 3 have to admit you all were here, even with the down time

" 4 that we had over a week, you all came back, so it's very
5 commendable each and every one of you. I want to thank
6 you. And now you are able to complete your jury duty
7 services. You're going to get a card from my officer here
8 énd you just go back downstairs and tell them that you have
9 completed your services. All right. Thank you very much

o 10 for your services. If you wish you are now able to talk to
11 whom ever you want including the lawyers.
12 Now, if the jurors wish to talk to you, you can
13 talk to them if yoﬁ so wigh, you don't have to. 1It's up to
14 you. Okay.
15 ) | MR. GASTMAN: Many thanks for everyone's time.
16 THE COURT: Now, ladies and gentlemen, as to the

; 17 six of you, in a few minutes you're going to go into the
18 room to deliberate. When you do, your first assignment, as
19 I indicated, is election of a foreperson. Once you have
20 the foreperson, you're going to have a verdict sheet which
21 locks something like this. Okay.
22A Please.be very careful with it. Please read it
23 very careful. Don't mark it until everyone is sure and

7 24 they have all deliberated and decided what the answer is to

&

N 25 be. Okay.
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1 If you have any questions, you're going to get
2 ' notes, juror notes, that will look something like this.
3 Whomever the foreperson is, that's why the foreperson is
4 important, the foreperson will write the notes, sign it,
5 and indicate what question the jurors have. All right.
6 If you have read back -- please, very important,
7 if you have any kind of read back, I need for you to
8 - identify the witness, I need you to identify what exactly
9 it is of their testimony that you want read back. If you
10 recall if it was on direct testimony or if it was on cross
11 examination or try to pinpoint the testimony. I am not
12 sure we have all testimony transcribed. I know we have
r@ 13 some transcribed. But if we don't and it's not the
14 reporter we have here today, then we will have to track
iS" down a reporter and that may take time. So I'm letting you
16 know not all testimony was transcribed, some was. And if
17 it wasn't, then it will take time to answer your question
18 with regards to testimony. Please put one guestion per
19 jury note.
20 . If it's evidence, I will tell you right now I do
21- not send the evidence in. You have to let me know you want
22 the evidence. If you want all the evidence, your first
23 jury note will be we the jury want all the evidence. 1If
% 24 you know of a particular evidence that you want, then we
5
25 the jury want Exhibit 1, Exhibit 2, whatever it is you want
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and that wili be sent in to you. Okay. So that will be
your jury note and your jury verdict sheet.

Please read each question carefully. There is a
mapping on the bottom, it tells you what to do. If it
tells you go to the next page, go to the next page. There
is a reason. 1If it tells you skip a page, there's a
reason. If it tells you to skip three pages, there's a
reason. If it tells you to answer one way and you still go
to the next page, there's a reason. If it tells you you
answer the other way and it still sends you to the next
page, there's a reason. Just follow the map at the end.

Naturally, if all six agree, you will sign above
and saying all six agree, that's a unanimous verdict. If
five out of you agree, you have a verdict. The five that
agree will sign above, that one descending juror will sign
at the line that says descending. And you'll continue
answering those questions that you deem should be answered.
Again, the same five need not agree each time. It could be
a rotation of different five. But as long as you have five
agreeing on an answer, that's a verdict. The descending
will sign and then you move on to the next one. Okay.
| So now, ladies and gentlemen of the jury, at this
time -- another thing, if any of the jurors leave the room
for any reason, you all have to stop. You cannot

deliberate if one of the jurors is missing and I don't see
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why not, you have a restroom right in there. Okay. So
there should be no reason. Butvif for any reason a juror
does get excused, please cease all deliberations after all
jurors come back and get together then you just continue
with where ever you left off.

So with that ladies and gentlemen of the jury, at
this time I'm going to ask you to please follow the court
officer. He is going to take you to the deliberatingvroom
and commence your deliberations. Thank you.

(Whereupon, the jury exits the courtroom.)

THE COURT: All right. Counsels, I'm marking the
verdict sheet Court Exhibit No. 1.

(Whereupon, the verdict sheet was marked as
Court's Exhibit 1 in evidence.)

(Whereupon, the jury is excused to deliberate at
3:23 p.m.)

(Whereupon, the proceedings resumed at 3:54 p.m.)

THE COURT: Have a seat and just mark this as
Court Exhibit No. 2, jury note number one.

(Whereupon, jury note number one was marked as
Court's Exhibit 2 in evidence.)

THE COURT: Counsel, the jury note number one
I'1]1 read it into the record then you can look at it

yourselves.

MR. BLEECKER: Can we go off the record, Your
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