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Complaint [A5.A 10]

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS
---_._-------_._--------_ ...._.-------_._---_ ..__ ._.-._. __ ._._-----)(
YSIDRA ESPINAL, as Administratrix for the Estate of
ELVIA L. COLLADO, deceased, and YSIDRA
ESPINAL, individually,

Plaintiff,

-~lgainst-

WALDO J. VARGAS,

Defendant.
---.- .... -.- ...----._-----------------------.----------.-----------x

Index No.:

COMPLAINT

Plaintiff, by and through her attorney, MICHAEL A. CERViNI, ESQ., as ane. for her

Complaint of the Defendant herein states and alleges:

I. On October 31,2008, the plaintiff, YSIDRA ESPINAL, wus issued Letters of

Limited Administration to serve as Administratrix or the Estate of ELVIA L. COLLADO,

decedent, by order of the Surrogate's Court, Queens County.

2. The decedent, ELVIA L. COLLADO, died a resident of QttCerls County, State of

New York, on August 11.2008.

and still is a resident ofthe County of Kings, State of New York.

3. That at all times hereinafter mentioned the defend~nt, \VALDO 1. VARGAS, was I
I
I
I
I

AS AND FOR A FIRST CA USE OF ACTION

That on August 11,2008 and at all times hereinafter mentioned, the p.aintiff,

That on August J I, 2008 and at all times hereinafter mentioned, the defendant,

4.

5.

I
I
III EL VIA L. CO.LLADO, was a passenger a certain motor vehicle bearing New York S,a"e piate

number EDF )099.
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WALDO J. VARGAS. operated a certain motor vehicle bearing New York State plate number

EDF 5099.

6. That on August II. 2008 ~U1dat all times hereinafter mentioned, the defendant,

WALDO J. VARGAS, operated a cel1ain motor vehicle bearing New York State plate number

EDF 5099, with full consent and permission of the owner, plaintiff-decedent, ELVIA L.

COLLADO.

7. That on Augustll, 2008, the plaintiff-decedent, ELVIA L. COLLADO, was a

passenger in the aforementioned motor vehicle operated by defendant, WALDO J. VARGAS,

which wa') involved in a car accident.

8. That said collision took place westbound 011 the Belt Parkway and Springfield

.Blvd .. in the County of Queens, State of New York.

9. That the defendant, WALDO 1. VARGAS, his agents, servants andJor employees

were careless, reckless and negligent in the ownership,operation, maintenance, mamgement and

control of the vehicle in that the operator of defendant's vehicle operated said vehicL: at a

dangerous and excessi ve rate of speed and failed to bring the same to a stop in order to avoid the

happening of the accident; in that the defcndant(s) failed to have said vehicle under :easonable

and proper control; in that defcndant(s) failed to take the pwper me.ans and precauti1ms to avoid

and guard against the happening of the accident; in that defendant(s) failed to exercise due care

and caution in the operation, management, and control of said vehicle; in that defendant(s) failed

to operate said vehicle as a reasonable and prudent person; and in that in other ways. the

defendants operated said vehicle in a dangerous, careless and negligent manner. cau'jon in the

operation, management, and control of said vehicle; in that defendant(s) failed to operate said

vehicle as a reasonable and prudent person; and in that in other ways, the defendants operated
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said vehicle in a dangerous, careless and negligent manner.

10. Defenuant, his agents, servants and/or employees were further negligent and

reckless in causing this accident as a result of violating Sections 1192a and of the NYS VTL in

knowingly operating the car while intoxicated by alcohol and drugs. As a result of defendant's

negligent and reckless conduct, the plaintiff is entitled to both compensation and punitive

damages.

11. That as a result of the foregoing contact the plaintiff, ELVIA L. COLLADO, was

fatally injured.

12. That as a result of the foregoing, the plaintiff was caused to suffer a serious injury

and death as that term is defined in Subdivision D of ~ 5102 of the lnsurance Law of ~heCity and

State of New York, and being a covered person and claiming against a covered person, is entitled

to recover f()r such non-economic loss, including pain, suffering and disflgurement, a:ld is

entitled to recover for such loss as exceeds basic economic.

13. That this cause of action that the plaintiff, YSIDR.t\ ESPINAL, brings on behalf

of the decedent, ELVIA L. COLLADO, for injuries and pain and suffering which the decedent

suffered as a result of the defendant' 5 negligence, is one which the decedent would hn:;; been

entitled to maintain, had she lived, and survived and thus is ci1titled t.) maintain this a:t~on

pursuant to New York Wrongful Death Statute: as rome fuHy set Ionh in EPTL Sectio.1 11-3.2.

14. The defendant's actions were reckless and showed a gross disregard for :.h-:

decedent.

15. As a result of the aforesaid, the p1aintiff(s) demands judgment against the

defendant(s) in amounts commensurate with the injuries and damages sustained herein,

altogether with the costs an disbursements of this action, in an amount that exceeds the

I

\
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jurisdiclionaJ Iimi ts of all lower courts.

J 6. As a result of defendant's reckless and wanton conduct the plaintiff's estate is

~ntitled to punitive damages in amounts commensurate with the injuries and damag(;s sustained

herein, altogether with the costs an disbursements of this action, in an amount that exceeds the

jurisdictional limits of all lower courts.

17. This action is an exception to Article 16 of the Insurance Law.

AS ANI> FOR A SECOND CAUSE OF ACTION

18. Plaintiff repeats and reiterates each and every ailcgation contained in paragraphs

"I" through" 17" as if fully set forth herein.

19. The accident and the fatal injuries resulting in the decedent's death were caused

by the negligence and recklessness of the defendant, wit.hout any negligence on the part of the

decedent contributing thereto.

20. The decedent was born on or about May 1j, !986.

21. The decedent was survived by heirs-at-Iaw and next of kin. The heirs-at law and

next of kin of the decedent sustained peclUliary loss as a result of the detlth of the decedent,

lncluding, but not limited to, loss of society, pursuant to EPTL 5-4.1.

22. Solely as a result of the negligence of the defendar..t and the injuries sllstained by

the decedent which ultimately led to death, the decedent's estate incurred tuneral ane

administrative expenses and sustained further pecuniary loss pursua!.1t to EPTL 5.-4.1

The defendant's conduct \vas wanton, reckless, malicious and/or exhibited a

gross indifference to, and a callous disregard for human life, safety and the rights of rie;:;edent,

I ELVIA L. COLLADO.

,
i!
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24. Due to defendant's negligence and recklessness, plaintifr. YSIDRA ESPINAL, is

entitled to damages and punitive damages in amounts commensurate with the injuries and

damages sustained herein, altogether with the costs an disbursements of this action, in an alllount

that exceeds the jurisc1ictionallimits of alllowcr courts.

25. That the instant actions are an exception to Artic.:k 16 oftht: CPLR.

AS AND FOn A THIRD CAliSE OF t.\CTJON

26. Plainli rf repeals and reiterates each and every allegation contained in paragraphs" 1"

through "25" as if fully set forth herein.

27. Plaintiff, YSIDRA ESPINAL, is the natural mother of decedent, ELVIA L.

COLLADO.

n. That prior to the accident complained of, plaintiff's daughter was h~a!thy ,md sound

and was able to, ,md did in fact, provide the plaintiff with consortium, love, aid and affection typical

of the mother-daughter relationship.

29. That due to the actions of the defendant and as a result arore:"aid. ~Iair.tifrs daughter

was injured and killed, and as a restilt thereof plaintiff, YSIDRP. ESPfNAL, has bet:n deprived of

hcr daughter's care; she has been deprived oflhe love. aid a'",.:iaffection oi'!I.~rd~llghte:': she believes

I

Illhatlhe :,e,'einabove described deprivation and imp~irmem will contmee in. tile fulU :'. ,

I AJ. As a result of the foregolllg, plamt1ft, YSmR/\ LSPJ.N/\L.. demands ~uLlgmcnt

That these actions are an exception to ArtJcle 16 of the CPLR.31.

against the defendant(s) in amounts commensurate with the injuries and damages 3u:t<l[:1cd herein,
II al together Vii th the costs an disbursements of th is action, in an amount that c:"~ceedsthe j urisclictiona!

\ limits of aU lower courts.

\1
II
II
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WII EREFORE, lhePlailllirr:s)~em~dSjUd~:'II~i:11I~:o:'~~~~:st1~~e:lld~lIt:T
amounts commensurate with the injuries and damages sustained herein, altogether with the costs

an disbursements of this action, in an amount that exceeds the jurisdictional limits of all lower.,,-..... .'
I ;'

: .
courts.

Dated: Queens, New York
November 18,2008

I ~I .::\ --_._.-_ •••..

J: ,':',

LAW Of~IJ~ ..6F MICHAEL A. CERVINI, P.c.
A ttorge;~.01:..P.-li:ll ntlff
40-24 82nd Street
Jackson Heights, N.Y. 11372
(718) 779-8910
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Verified Answer [A11-A14]

Ur.C:,CMM Pilo No. 00'01336-01 (IJSOI/OOOHOIl09

SUIJRr~ME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS
. •..•• __•. _..•.•••• - _••• - - _. - - _.. -x
YSIDRA ESPINAL, as Administratrix for
tht~ EstAte of EI.,vIA '". COLLI\DO,
deceaned and YSIDRA ESPINAL,
individually,

Plaintiff(s), Index No.: 028411/08

. against VERIFIED ANSWER

WALDO J. VARGAS,
Defendant(s) .

_. __ . . _ ...• _.• • _-. - _.. - - - - - --x

The Defendant (5) WALDO J. VARGAS, answering the plaint if f: (sI Camplai nt

herein, by his/her attorneys, CHEVEN, KEELY &. H.~TZIS, ESQS. , hereby
respectfully denies each and every allegation UPo~! i!1;'ormatiml i.l:ldbelie: of
the plaintiff(sl complaint except as herein after set forth:

ANSWERING THE ~rITLED CAUSE OF ACTION

1. Deny(s) any knowledge or information thereof sufficient to form a
belief as to each and every allegation contained in the paragraphs of the
Complaint therein designated as "1", "2" and "3" and respectfully refers all
questions of Law to the Court.

ANSWERING THE FIRST CAUSE OF ACTION

2. Deny(o) any knowledge or information thereof s~fficienc to term a
belief as to each and every allegation contained in ~he paragraphs of the
Complaint therein desi.gnated as "4", "5", "6", "7", nl3", "13" and. "17" and
respectfully refers all questions of La"J to the Cou.rt.

3. Upon information and belief, deny(s) each and every allega:ion
concained in the paragraphs of the Complaint thereir, J.<::signat.edas ('9", "1')",

till" r "12", "14.", "15t1 and "16".

ANSWERING THE SECOND CAUSE OF ACTIO~

4. ,l'J1s\.Jcringparagraph(s) "18" of the complaint, repeat, reit.eri'.:t.eo.!1G
reallege(s) each and every allegation, admission and denial con~ained in :~e
prcc<ec1ing paragraphs of this Answer, with the same force ar..deffect as ::h-::::.;gh
set forth at length herein.

5. Denyls) any knowledge or information thereof sufficient. to form a
belief us to each and every allegation contained in the paragraphs of the
C0mp]ain~ therein designated as "20", "21" and "25" and respectfully refe~~
all questions of Law to the Court.

6 Upon information and belief. deny(s} each and every allegation
contai.n",d in the paragraphs of the Complai.nt therein designated as "19",
"22", "23" and "24".



A12

ANSWERING THE THIRD CAUSE Of'ACTION

7. I\nswering paragraphIa) "26" of the Complaint, repeat, reiterate and
real1.ege(s) cllch and every allegation, admission and denial contained in the
prec~ding paragraphs of this I\nswer, with the same force and effect as though
set forth at length herein.
B. Deny(s) any knowledge or information thereof sufficient to form a

belief as to each and every allegation contained in the paragraphs of the
Complaint therein designated a~ "27", "28" and "31" and respectfully refers
all questions ot Law to the Court.

9. Upon information and belief, deny(s) each and every allegation
contained in the paragraphs of the Complaint therein designated as "29" and
"30" .

AS AND FOR A FIRST, SEPARATE, DISTINCT
AND COMPLETE AFFIRMATIVE DEFENSE:

Upon information and belief, the injuries and/or damages, if any,
alleged to have been sustained by the Plaintiff's decedent ""ere caused in
whole or part by the culpable conduct of the Plaintiff and/or Plaintiff's
decedent.

AS AND FOR A SECOND, SEPARATE, DISTINCT
AND COMPLETE AFFIRMATIVE DEFENSE:

This Court lacks jurisdiction over the person of the Defendant(s)
due to improper service of the Summons.

AS AND FOR A THIRD, SEPARATE,DISTINCT
AND COMPLETE AFFIRMATIVE DEFENSE:

In the event Plaintiff (s) recovers a verdict or judgment a9ainst
the answering Defendant (5), then said verdict or judgmer;t n\1.:st be reduced
pursuant to CPLR 4545(c) by those amounts which :~ave been ::>:" Wll.:., with
reasonable certainty, be paid on behalf of or indemnify Plalntiffls) in whole
or i.n part, tor any past or futur;e claimed economic loss, fr'om ailY coll.steral
~ml.lr.ce includi.ng but not limited to no-fault, insura:lce, soei?1 se.::urity,
\-/orkel's' compensation or employee: benefit program::;.

AS AND FOR A F'OURTH, SEPARATE, DISTINCT
AND COMPLETE AFFIRMATIVE DEFENSE:

The accident described in the Verified compiaint Cia not J:"'::s:.:l.::
in a U;.:erious injury" to any Plaintiff and/or Plaintiff's d(::cedent, <c,; !i::)

clef .ined in and by Section 5102 (d) of the Insurance Law of t.he State of He,:
Yod:. By reason of the premises aforesaid, and as expressly provid,:;:<; :,n
Section 5104 of the Insurance Law of Ne\" YorK, Plaintiff's decedent nad and
has no right to institute, rnaintain or prosecute this act-ion and is !:ian",:::d
from so doing.
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AS AND FOR A FIFTH, SEPARATE, DISTINCT
AND COMPLETE AFFIRMATIVE DEFENSE:

That pursuant to Article 51 of the New York State Inourance Law,
the PlilintiU (s) is not entitled to recover any sums of money for b,lsic:
economic 1005.

AS AND FOR A SIXTH, SEPARATE DISTINCT
AND COMPLETE AFFIRMATIVE DEFENSE:

lmy recovery or verdict against the answering [Jcfendunt is) mUf,t
be reduced by virtue of the failure of the Plaintiff(s) to have exercised due
care to avoid, eliminate and/or mitigate the injury and/or damages alle9€~dly
sustained.

AS AND FOR A SEVENTH, SEPARATE, DISTINCT
AND COMPLETE AFFIRMATIVE DEFENSE:

That the Plaintiff (s) damages must be mitigated by virtlc of
his/her failure and/or the failure of plaintiff's decedent to make use of an
available scatbe.lt and/or violation of Section 1229 (c) of the Vehicle <\lid

Traffic LilW.

AS AND FOR AN EIGHTH, SEPARATE, DISTINCT
AND COMPLETE AFFIRMATIVE DEFENSE:

That the alleged
f'1a i n t iff (s) 1nth e Comp1a i nt
the Statute of Limitations.

c:ause(s) of
in the above

,3c:tio~ stated .:on behdlf a': the
e:1titled act.io') is/are :-)(~rred by

AS AND FOR A NINTH, SEPARATE, DISTINCT
AND COMPLETE AFFIRMATIVE DEFENSE:

All risks and/ot' danger of loss or damage
situation alleged in the Plaintiff's Complaint were at
mentioned in the Complaint obvious and apparent and
plaintiff(s) and voluntarily assumed by the plaintiffls}.

AS AND FOR AN TENTH, SEPARATE, DISTINCT
AND COMPLETE AFFIRMATIVE DEFENSE:

connected wit1 the
the t.ime :1:",<: pli:ce
Iti",:ce knowr, I);' thE,

provisions
The liability of the answering Defenda,.t (s) ""

of Article 16 of the New York Civil Practice ~aw and

AS AND FOR A ELEVENTH, SEPARATE, DISTINCT
AND COMPLETE AFFIRMATIVE DEFENSE:

l:frli::,;;.::c t,: th~
Rule~:; ~C!.:LI.E}.

In the event any party or non-party to the abo~e captione~ fc~~on
settles \-lith the plaintiff(s), the answer"ing defendant(f:;} pleads cd," " ;-,';:;:;
as are afforded under the General Obligations law Section 15-108, as w€! as
any other applicable: statute (s) governing settlements, 2S ;;0 all ""=~'': ins
and/or" nOll-settling parties.
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WHEREFORE, the afor.coaid dofendant(s) demand(s) judgment Qgainl:lt the
pll1intiff(s), dismissing the Complaint herein, together with costs and
disbursements of this action.
Dated: New York. New York

January 14, 2009

By:
5287

TO:

LAW OFFICI:':S OF
MICHAEL A. CERVINI
Attorney(s) for Plaintiff(s)
40-24 82ND STREET
JACKSON HEIGHTS, NY 11373
(718) 779-8910

CHEVEN, KEELY & TZIS, ESQS.
Attorneys for Defendant(s}
WALDO J. VARGAS
40 Wall Street . 15th Floor
New York, New York 10005
(212) 809-7600
Our File No. :08-01336-01(BSG)000240a09
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