FILED Nov 09 2009 Bronx County Clerk

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX - STP -

WANDA RIVERA and STEVEN RIVERA, Administrators
of the Estate of NICO RIVERA, Deceased, and WANDA
RIVERA and STEVEN.RIVERA, Individually,
| Plaintiffs,
-against- ; | Index No. 26799/04
DEBRA GREENSTEIN, MD,, et al,,

Defendants.

HON. HOWARD R SILVER:
After a trial held before me from November 25, 2008 to December 9, 2008 the jury
found that defendants Debré Greenstein, M.D. and Pediatric Associ'ate.s of New York City P.C.-
'7 deviated or depﬁrted from good and accepted practice_by‘ (1) failing to order 2 CK-MB test;
| (2) féiliz_lg to order an EKG; (3) faiii;ﬁg to o_rﬁer serum _ﬁoponirll testing; (4) failing to refer Nico
for a cardiac .ev_alu.atio.n and (5) failing to hospitalize Nico or _bring him into‘ her-.ofﬁce on
January 24, 2004, and such departures were 2 substantial factor in causing Nico's death.
The jury assessed Nico’s pain and suffering from the date of the rpalpractice to January
28, 2004 to be $3,000,000.00. | | |
| The aictioﬁ against defendant John Wells, M.D. was settled prior to trial for $150,000.00.
- After verdict, .dcféndants moved for judgmené not withstanding the verdict, or
" alternatively éetting aside the jury verdict as being al-gaiqist the ‘weight of a_li-th';- credible evidence
and directing a néw frial or in the alternative, reducc the jury’s verdict as exccssi;fe and deviating 4

thaterially from what would be reasonable compensation.
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Through t_a}i*tended adjournments, final submission was rccéived March 30, 20{}9.'

This action was commenced on behailf of Wanda Rivera and Stevcﬁ Rivera, individually,
and as adnﬁnistrziti:rs of the estate of Nico Rivera for defendants failure to properly treat and for
the wﬁngﬁ.ﬂ death of their son }'Iic;).

After reviewing the briefs submitted and reviewing thle_ téstimony in this case, that portion
of the motion seeking ju;igment for the defendant not withstanding the verdict, is dcnied; |

Likewise, that portion of the motioﬂ seeking the sefting aside of the jury verdict as being

: ageﬁnst the_ weight of all the credible e'vidence is denied. In determining whether to set aside a
jury verdictas bei%g against the vsf'eight of the evidence, the standard to be applied is whether
the jur‘y could have reacheci its decisioi; oﬁ a.nf “fair interpretation of fhe evidence”. (Eicéstro \A

Park, 113 A.D. 2d 129; Frances G. v. Vincent G., 145 A.D. 2d 599.)

" As to liability, the jury saw_énd heard the witnesses and were able to assess the veracity
pf such testimony, The Court will not substitute its judg;mént for that of the jury uniess there was |
5 comi:lete absence of probative evidence to support the verdict or that the evidence wﬁs 50 strong
and overwhelming that rqasdnable and fair minded persons in the exercise (:.)f impartial judgment
could not render such a verdict. The Cnuﬁ finds there is ample pr.oof in the record to suppott a
finding of ability.

That leaves th;r. issue of damages ;nd whether the jm;y’s aisscssment of damages was
excessive. The ﬁle'asurc of daméges for p‘ain and suffering is a complex factual determination
and the jury’s verdict with respect to those damages will not be.disturbed unless it is clearly

excessive (Teneza v. Milligan, 47 AD,2d 773). The test to be applied is whether the amount

awarded is reasonable or does it deviate from reasonable compensation.
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It is the Cogrt's opinion that this is a classic case of a runaway j.ury &nd that the-
$3,000,000.00 verdict rendered was éxcsssive.' Bﬁséd upon the 'proof, medical and other, it is
evident that the jury did not follow the Court’s mstructwn not tu be guided by sympathy when

rdetermmmg an amount which would fairly and Justly compensate plaintiffs for conscious pam
 and suffering ﬁ'ot_n tl;a date of the malpractice _to Nico's deaath on January 28, 2004, .

7 Tlh'e Ct;:urt determines that reasonable compensation for thls iragedy to be $300,0b0.00 -
totai. The plaintiff having settled with Dr. John W_ells for $150,000.00 the judgment against
Dr. Greenstein is reduced to $150,000.00. | |

' Accordingiy, def-'en'dants motion to set the verdict aside for excessiveness is granted and a
new mal ordered on the issue of damaged only, unless plamtlﬁ's, w1thm 30 days after service
_upon them, serves and files in the Ofﬁce of the Clerk uf this Court, a written stipulation
c;o_nsentmg to the net amount of the verdict in favor of the plamn_ﬂ's against Dr, Greenstem in the
reduced sum of $I'50,600.00 and to entry of judgment in favor of plaintiffs .against Dr.

Greenstein in that amount,

.Dated:'.. | : - | | '“""Q@/ZW |

~ APR 16 2009 - S 18.C.
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