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heard?
MS. DANCKS: Thank you, Judge. Good

m~rlii ng.'

THE COURT: Good morning.
MS. DANCKS: This is a post-tri~l motion to

set aside the verdict, Judge.< We make three poin~s
for reasons for having the verdict set aside. The
fi~st point is the failure to poll the jury. The
Court of Appeals in Duffy v. Vogel has very clearly

,
stated that it"is a substanti~e and absolute' right
of a party to have the jury be polled. It's clear,
strong language that once the poll is requested
it's error to not grant the polling

THE COURT: In that case the Court denied
the request to poll, correct?

MS.,DANCKS: The language was strikingly



"HOLSTEIN v, COMMUNITY GENERAL
similar to the language that .• the colloquy that
went on in this case, Judge. That court s~id to
the request to be polled, All the responses were,

unanimou~. You want to hear each on~ 'say that, the
verdict sheet speaks for itself. It's really not
necessary. In this case the Court said

3

..
, .i

THE COURT:
wasn't there?

Well, then there was a ruling,

'jtiry be polled, same question" as do you want to
hear each one say that? They ha~e signed. They
have each individually signed

THE COURT; What was' the response of defense
cO,unse17

MS. DANCKS: Defense counsel said. Okay.
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HOLSTEIN v. COMMUNITY GENERAL
All right. Thank you.

THE COURT: And you take that as a ~enial?
MS. DANCKS: What the Court said. the Court

effectively de~ied the request by ref~renc1ng the
verdict sheet, just as the Court did in the Duffy

case. That:s our position.' And there was no
affirmative or -- no affirmative withdrawal or
waiver by defense counsel of the request. The
statement of, Okay. All right. thank .you is an
aoknowledgment of an understanding of the Courtts
ruling.

THE COURT: Or it's a withdrawal I an
acq~i escence to the qiiestion,.of whether or not you

MS. DANCKS: .There's no requi rement 1n Duffy

that the jury polling be requested twice, Judge.
There's nothing ;n -'-the Court of Appeal s 1s very
clear on that, that once it's requested -"

THE COU~T: I did not see anything in D~ffy

where the defense lawyer arguably withdraw their
request.

MS. DANCKS: And in this case it was .- and
it's our position that the statement of defense
cotinsel was a~ acknowledgment of the Court's ruling
and not a withdrawal of the request. It can't b~

'.



counsel "the Farhart case, for example. the Court. .;
there fault~d counsel for not taking an exception'
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HOLSTEIN v. COMMUNITY GENERAL 5
withdrawn by innuendo, Judge. Duffy makes it very
clear that once a jury poll --.

THE COURT: You're say~ng it can beden1ed
by innuendo but apparently it ca~'t be withdrawn by
innuendo.

MS ..DANCKS: There's no innuendo when the
Court references the jy!y 'verdict and that they've
each individually signed .. That's almost exactly"
what was said in the Duffy case. That's our
position. Judge. The cases cited by plaintiff's

to the Court's ruling. Since that case was decided
CPLR .4017 makes it very. clear that there's no
,requirement that counsel note an exception.
Farhart involved a noncommittal response from'the
C,ourt, Well lit's a unani moOs verdi ct, .1s what the
Court said. It's almost identical to what the
Court said in Duffy. All of the responses were
unanimous is what the court said in Duffy. And
Farhart i.s cont rary ,to the Court of Appeal s hol di ng,
in Duffy to the effect that polli n'g of the jury' is
an absolute right and if it's requested and it's
denied it's reversible ~rror.

THE COURT: I agree with you.

• ..l

, ,...

, I

~.;



MS. DANCKS: With regard to the second potnt
of our motion, Judge, the verdict being against the
.weight of the evidence, the .hospital's expert is
the only one who testified about the depth of the
sciatic nerve. There was a one-inch needle and the
testimony ~as that the nerve is three inches down'
from the surface. The medical records did not show
that the plaintiff's complaints were cause~ by the ;
inj.ction. It'~ only -- it was only based on
plaintiff's -claims that she felt it was related.
She testified that she didn't see where the
injection was given. The nerve condu~tion studies,
both the one done by Dr. Aziz about.six months or'
so after the alleged injury and the one done two
weeks before trial, showed no indication of injury
to that right nerve roat ~- Of, excuse me .~ the
right nerves going down the- leg. The medical
'records showed that she never complained abo~t it
in the hospitaf, she neve~ -~ompla{ned about it for
~he first thr~e visits with medical professionals
after, and then the first time she complains about
it is about 47 days after discharge and that -
particular physician questioned what the cause of
it was, There was no specific statement in that
medical record indicating that the cause was the

6HOLSTEIN v. COMMUNITY GENERAL
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HOLSTEIN v. COMMUNITY GENERAL
needle injection. It was --

THE COURT: Counsel, you're giving '.. I
understand your. rendition. of your expert pro~f and
1 assume in a'minute Mr. DeFrancisco is gOing'to
give me.a rendition of his expert proof. How;s
that -- isn't a jury allowed to pick and choose.
which expert they believe?

'.'

MS, DANCKS: They are allowed to pick and
choose, but what my point is that the credible
evidence is that the injection di~ not cause this
injury.

THE COURT: That'~ your argument based on
your experts, but there clearly was testimony by
qualified doctors and nurses that it. did.

MS. DANCKS: Right, I understand that,
Judge, and what I'm saying 1a that ~hat testimony
was not credible based upon the one-inch needle.

. 'It has to be three inches .. the nerve is three
inches down from the surface.

THE COURT~ One of the witnesses. testified,
several testi~ied to the jetting effect of the
injection and ~lso the cau~tic nature of the
whatever, of the phenergan and one mentioned the
needle, the needle being ._- so it certainly -~ that
expert wa~ contrary to-all the nurses and people

7
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who said there's a finite area where you'.re
supposed to do this injection. They were ail
trained that 'way and that one expert was contrary
to that. So it .strikes me to say.that somehow that
one expert ;s more credible than all of'the others
is not a decision for anybody to make other than a
jury •.

MS, DANCKS: We'l, that's our position,
Judge. And then with reg&rd to .the award not be1~g
reasonable~ the plaintiff testified that shels .

still going about her daily life. She's empl~yed
in substantially the same manner as she was before
this alleged injury. She had back complaints prior
to t~1s injury that were ~. that she partially
related to her work, that she .-

THE COU~T: During labor. all durtng he~
1abor ,.her pri or. 1abors.
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HOLSTEIN v. COMMUNITY GENERAL
the future for 50 years. There's nothing in the
medical records to support that conclusion with
regard to the pain ~nd suffering 'for that l~ngth of
time. In fact,' the only thing 'in the medical

records is Dr. Aziz's notation that. it would
resolve in a year or two. Plaintiff's expert

THE COURT: 'Ther~'s testimony clearly it's.
permanent.

MS. DANCKS: Plaintiff's exper~ did offer an
o~1nion, but he did not examine the p~8intiff or
conduct any diagnostic. tests on her. He testified
'.abotitne~ve damage and how it occur~, but not abdut
this particular plaintiff,

THE COURT: Anything further?
MS. DANCKS: No.
THE COURT: Mr. DeFrancisco.
MR. DeFRANCISCO: Judge, I'll'.try be as

brief as. possible with regard to these issues.
The first issue with regard to the polling

of the jury,.as, I think, you indicated, there does
not appear to .be any type of curable issue. One.
there was no objection placed on the r~cord. There
was no denial of the reque~t nor was there any
future, I guess. resubm1ssio~ to yourself to renew
that request. Despite defense counsel's argument
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9 addressed actually at the time could have b~en
10 fixed within 15 seconds or so just by polling of
11 . the jury and

THE COURT: Because I ,remember there was a

10

Do you recall?
MR. DeFRANCISCO: '1 have .-

MR.' DeFRANCISCO: Itm sorry: What was that?
THE COURT: Did I hold the jury for a period

the jury to'stay for a few minutes and that I
allowed an opportunity

MR. DeFRANCISCO: We have the transcript

case. one of these cases where I allowed -- I told

,
after the verdict was read?

hold the jury for a period after the verdict sheet
was res'd?

trials in a row. Was there •• I believe'.- did I

THE COURT: Mr. DeFrancisco, is this the
case -- and I can't -- I had a number of these'

that the Farhart case is not substantially similar
to ours, I have to respectfully disagree. The.
cases which I'actually c1te~ in my moving papers
are almost identical. In that case the Court also
did not deny r~quest, there was no ruling made and
here defense counsel i~ trying to appeal an 1ss~e
or get .a new tr.ia1 based on somet hing that hasn t t

even been decided. It's also an 1ssu~ which if she'

HOLSTEIN v. COMMUNITY GENERAL
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HOLSTEIN v. COMMUNITY GENERAL
actually here.

THE COUR~: Okay .
MR. DeFRANCISCO: But there was no objection

placed on the record nor was there any denial of
the request. Again, the Farhart cas& is exactly on
point. I won't, again, gG through all the
specifics, but again. the Court cited that case,
they didn't deny the request, no ruling 'was made on
it nor did co~nsel at any time, again, ask the
Court to have the jury polled, and I believe th~t's
identica1~ For the record t~e citation of that is
283 AD 977.

The second issue in regards to the liability
of, you know, inconsistent with the weight of the
evidence, we obviously disagree with that. As'Your
Honor indicated, the jury's findings .were obviously -
a quest 1on' of fact. fQ,r t'hem. We presented
'causation experts, B causattori expert who gave
medical opinions within a reasonable degree of
medical certainty. The defense counsel presented
an expert who obviously gave opinions contrary to
that. Clearly. there was a question of fact to .be
r.~ised. As Your Honor indicated, it seems like
defense counsel's expert was actually contrary to
pretty much the testimony of ev~ry other witness



19 .permanency, our expert opined, and was actually
20 consistent with Dr. Aziz's records, nerve injuries,
21 if they're going to heal~- is within one to two year

12

time period. Obviously, the nerve did not heal.
There's also ev;denc~ that her condition has gotten
worse because. she went from a negative EMG study to
a positive EMG study consistent with radiculitis,

th'e jury, and hi s respon'se was, Well I I don.!t know.
I don't want to spe~ulate., So the only thing that
was presented to the jury is a needle injury and
there's no alternative cause for it. Clearly, you
know, there's more than enough evidence for a jury
to find in favor of the plaintiff. On th~ issue of

.brought up when I questioned that doctor. I asked,
you know, well I if the needle didn't cause that
specific injury what alternative caus~ wa~ there
for the injury just to see what he would present to. . ,

who presented here. There were nurses who
t~st1ffed that we want to avoid that certain area
where the injection fs given to avoid nerve damage
and that doctor for some reason says it's,
impossible to get that type of nerve damage there,
~ompletely inconsistent with all of the other
evidence that was presented before the Court. You
know, I think another important point that was

HOLSTEIN v. COMMUNITY GENERAL
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..to do subs~antially the same thing she was able to
do before. Testimony from her husb~nd in regards

. '.of that is 1.55, and if you actually divide that
out over five years it's only $84 a ~ay. Now, the
testimony on. this issue 1n regards to the extent of
the future pain and suffering, as Your Honor is
aware and is in my moving papers, r mean, there's
times where she's complaining that the pain is so
bad that she wishes her leg was amputated. That in
conjunction with the fact she has worsening EMG
studies, her. condition is worsening, she was unable

13

- ..•.........

which' she did not have before.
Despite d~fense counsel's.arguments she had

a history of back pain, it was only the times she
was pregnant, as Your Honor indicated. Five or six
years ago aha did see a chiropractor, but she never
needed any other treatment for "that. So on the
issue of causation and~permanenQY there clearly is'
enough evidence in the record to support a finding
in our. case for.the plaintiff.

In regards to the jury award amount, the
Judge read -- you rea~ the instruction to the jury
what the life expectancy of the pla1nti ff .would be,
which is 50 years. Although 1.7 million dollars is
a lot of money, the future pain and suffering part

HOLSTEIN v. COMMUNITY GENERAL
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17 .through a lot and, unfortunately, she's still going
18 to. go through a lot so the jury award for future
19 pain and suffer.ing is more than sufficient.

THE'CO~RT: Anything further?
MS. DANCKS: Your Honor, briefly,Judge.

Just on that. last point. That is not part of the
record, those statements that he just made in terms
of the subsequent treatment. And just to add~ess
the Court's question on did .the Court hold the

14

to how this has affected her family, the side
effect from medication, etcetera, etcetera .- I
won't go into any further detail. It's all in my
moving papers-- but certainly the future award of
damages is fair based on the issues. Ther~'8 also
been no question of whether or not she will be able.
to go bacK to work with her worsening condition.

And"lastly, I just w~nted to mention too,
. '.

ever- since this trial concluded some weeks ~go
she's actually on new medications .. She spent over.
$700 of her,own money to obtain these new
medications and she also has three other nerve
blocks which are pending in the short term. ~hich,
as my papers reference, risk of.bleeding,
infection, death. So she's 90in~ to have to
undergo a lot ~f treatment in the future. She went.

HOLSTEIN v. COMMUNITY GENERAL
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HOLSTEIN v. COMMUNITY GENERAL
1 jury, the clerk .~ the last thing the clerk said
2 is, That c6ncludes the verdict sheet, Your Honor,
3 ana then the Court" said, At thi s time thi s

.4 concludes your service, and started to. dismiss the
5 jury. The end of it was. You're excused at th1~
6 time. That's when counsel asked that" the fu~y be
7" ..p61led. There was a d~nial ~rid ~h~n the Court
8 said, Okay. Thank.you .. You're excused, to the
9 jury.

10 THE COURT: . Thank you: There' s'Qne thing I .
11 want to make very clear, two points in makjng ~y
12 de.~is1on here. One that was addressed'1 n the paper
13 'but didn't come ~p in oral argument was that
~4 somehow the jury w~s unduly. pressured to reach a
15 verdict because the verdict came back at 4:32 or
16 ~ome~hing 11ke that. And I want to make very olear
17 that my pbl1cy has been, as it was here,. is at 4:15
18 I came down and took the bench to tell the
19 attorneys that essent1ally I was g01ng to bring the'
20 Jury in and make ~hem aware of their options.
21 whether or not -- and ask them whether or not they
22 thought additional time would be helpful or, if

23 not, they would resume their "deliberations on the
24 next business day, which in th~s case was over a
25 weekend. As I had taken, the bench and had a brief



discussion with counsel as to how to proceed there
was actually a knock at the door and the,court
attendant informed us that they had a verdict. At
no time priot to the jury coming in the room had
there been any' discussion by me with them
conqerning the end of the day or their options.
So I don~t know how they could be pressured by
anything that occurred in the courtroom because
they were not aware of that'.

With regard to the polling issue, 1 believe
the transcript ~o be entirely accurate in the sense
that there was a request by defense counsel 'to poll
the jury.' Frankly. that surprised m~ because I
have been down here and not -- don't"recalJ ever
having received a request to poll the jury, to
wh,;ch I th.en asked counsel to repeat and said. Poll
the jury with a question mark, which I trrink 1s
clearly in the transcript. And I mentioned as a
question, They've all signed the verd1~t sheet?
To which counsel, in my mind, withdrew her request,
There was never an intention expressed to me to go
forward at that time. And to now take the position
that somehow ~hat wa~ a denial, I think, 1s really
fictitious. What really happened was there was no
request and it was withdrawn. I rendered no
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HOLSTEIN v. COMMUNITY GENERAL' .
ruling~ I did not deny the request to poll the
.jury. I didn't grant the ~equest. I simply
questioned counsel regarding the request so I
understood it. Clearly, at that time had there
been any objection raised to that, then'the Duffy

c~~e would come';n and the fact that they have a
right to it 'and everyt~i~g else. But this is not
the Duffy case. This case is about preserving an
objection for the record and that did not happen
here. I did ..not rule on it, and counsel., in my

mind and after reviewing the transcript. clearly
waived any request to poll the jury so I'm denying
the motion 1n that regard ..

With regard to the jury runni~g contrary to
the weight of evidence, I just can't see .. I deny
it. There was med1 cal p'roof on both aides of this
case. It was a very contested case' with regards to
li~bility. A number of medical professionals
testified. The readback from the jury actually
wanted to see the qualifications of the doctors,
which I thought particularly astute since' they were
beirig asked to look at and evaluate and believe one
testimony over the other. Clearly they found the
way. they found and based on the credible evidence I
think was appropriate. So Itm denying the request
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.in that regard.
With r.egard t~ the award of damages, albeit

that it's high, certai.nly in discussions before and
after trial or before tria'. you know', there was
alwa~s the issue of permanency and the fact that
this involved a 34-year-old plaintiff. In reading
the charge to tHem on.loss of enjoyment of life I .

. .think the jury, frankly. awarded exactly consistent:
with the Pattern Jury Instruction on loss of
.enjoyment of lif~, There ~as ample testimony from
the plaintiff as to how this has disrupted ~er life
and her fam1ly'~ life and. therefore. I believe. the
jury verdict to be high but certainly ~ppropr1ate
given her young age. so I'm denying the request.

If you would submit an order then.
Mr. DeFranci.sco.

MR. DeFRANCISCO: Yes. Your Honor.
THE COURT: Thank you.
MS. DANCKS: Thank you. Judge

*" * * * * *
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C E R T I F I CAT ION

I, Colleen Havill Reed, an ~fficial Reporter in
the Fifth Judicial Distr.~ct, State of New' York, "do

hereby c&rti fy that the for.egoi.ng' is a true and

complete tra~scr1pt of my stenographic notes taken
in the above-ent1~led matter, held at the time' and
place first above-mentioned.

DATED: June, 2010
,

"' .•...-, \
0- ~~//~\)).\ .
~ \ \~ ~ !~... "'.,J
\., ~ L\j~'~ J ".

..••••... ~

. Colleen Havi" Reed
Senior Court Reporter
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