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MR. BIONDI: Judge, just a couple of things before we start.

THE COURT: Yes, go ahead.

MR. BIONDI: We have a stipulation as to the amount of the past medical expenses.

THE COURT: Okay.

MR. BIONDI: So I will give you the amount. I think that you should let the jury know of that.

THE COURT: In my charge, yes, go ahead.

MR. BIONDI: Well, I think it’s part of the evidence, Judge.

MR. SULLIVAN: I have no problem with it.

THE COUST: Whatever.

MR. BIONDI: It’s $178,439 that’s past medical expenses.

THE COURT: Fine.

MR. BIONDI: And just --

THE COURT: You can say it. You don’t need me, either one of you.

Go ahead.

MR. BIONDI: Okay. That’s fine.

THE COURT: What else?

MR. BIONDI: Just in connection with the verdict sheet, Judge, that you asked as to submit to you yesterday, what we failed to include was the derivative claim. So that has to be added.

THE COURT: No, that’s a separate hearing. What derivative?

MR. BIONDI: No, the wife’s claim.

THE COURT: Okay.

MR. BIONDI: There is one other issue on the verdict sheet, Judge. We are not exactly sure how to handle it, with Loss of earnings, the issue --

THE COURT: Why are you talking about this now?

MR. BIONDI: Because I know your law clerk is working on it, that’s all.

THE COURT: Let’s get this witness.

MR. SULLIVAN: Judge, with respect to the upcoming witness, I just have a motion in limine to preclude Mr. Biondi from making any reference to any past history he may have had with this witness in a malpractice case from about 20 years ago.

THE COURT: Counsel --

MR. SULLIVAN: Do you have any intention of doing that?

THE COURT: Counsel, that’s denied. I don’t know what the issue is.

MR. BIONDI: It depends on how he testifies.

MR. SULLIVAN: Well, my application would be that Mr. Biondi made reference to the fact that he has encountered this witness as a defendant in a malpractice case about 20 years ago. The prejudicial value --

THE COURT: That doesn’t go to any recognizable -- wait, I don’t know. I have to think about that.

MR. SULLIVAN: Well, before it’s said before the jury, Judge, I think the prejudicial impact of it outweighs any probative value or anything to do with credibility. Every doctor at some point has been a defendant, has maybe paid out or had a verdict against them in a malpractice case. It has nothing to do with the issues or his credibility as a doctor.

THE COURT: Well, it depends what he says here.

MR. BIONDI: One more issue, Judge, before you call the jury in, I was planning on calling Mrs. Nunez on rebuttal. But I would make a motion that to put her on, to put her back on the stand on my direct case or rebuttal, whichever the Court deems proper solely on the issue --

THE COURT: Let’s get the doctor.

MR. SULLIVAN: Can we do one thing here, can Mr. Biondi actually rest, because I started calling witnesses out of order as a courtesy to the Court.

THE COURT: I think he should rest also.

MR. SULLIVAN: Can we do that on the record?

MR. BIONDI: Well, I have some records to put in, Judge, and a stipulation.

A COURT OFFICER: Jury entering.

(Jury enters the courtroom.)

THE COURT: Good morning, everyone.

I hope you all had a nice weekend.

We are moving along, folks.

Go ahead, counsel.

MR. SULLIVAN: Your Honor --

THE COURT: No, wait a minute.

MR. BIONDI: Thank you, Judge.

At this time, your Honor, I would like to offer the Susan Smith McKinney Nursing and Rehabilitation Center records for Mr. Nunez.

MR. SULLIVAN: I have no objection, your Honor.

THE COURT: By consent, mark it.

What else?

MR. BIONDI: And your Honor, we have a stipulation between counsel as to the amount of the past medical expenses in this case of $178,439.

THE COURT: So that won’t he on the verdict sheet.

MR. SULLIVAN: That’s stipulated.

THE COURT: Let’s go on.

MR. BIONDI: Your Honor, I have an application to place Mrs. Nunez -- to recall Mrs. Nunez.

THE COURT: I am not up to that.

MR. BIONDI: Fine.

THE COURT: I think you have a statement to make for the record now.

MR. BIONDI: Subject to recalling Mrs. Nunez, the plaintiff rests, your Honor.

THE COURT: Motions reserved.

You may proceed, counsel.

MR. SULLIVAN: Your Honor, at this point the City of New York calls Doctor Posner to the stand. DR. MARTIN POSNER, called as a witness on behalf of the Defendant, being first duly sworn, was examined and testified as follows:

THE CLERK: Please be sealed.

State your first and last name for the record, please, and spell both.

THE WITNESS: Martin Posner, P-o-s-n-e-r.

THE CLERK: Louder, please, and spell it.

THE WITNESS: M-a-r-t-i-n, P-o-s-n-e-r.

THE CLERK: Your address, business address is fine.

THE WITNESS: Two East 88th Street in Manhattan.

THE CLERK: Thank you.

DIRECT EXAMINATION

BY MR. SULLIVAN:

Q. Good morning, Doctor Posner.

How are you?

A. Good.

Q. What is your profession?

A. I’m a physician.

Q. What type of physician are you?

A. I’m an orthopedic surgeon who specializes in hand surgery.

Q. And what is your educational background?

A. Beginning in college, I was a student at New York University when they years ago had a campus up in the Bronx at University Heights. I was a medical student in Chicago. I was then an intern and a resident at the Hospital for Joint Diseases and then I had a fellowship in hand surgery after graduation for about a year-and-a-half.

Q. Are you licensed to practice medicine?

A. I am.

Q. And where and when were you licensed?

A. I was licensed right after the completion of my residency training and I am licensed in New York State.

Q. And do you have any additional certifications?

A. I am hoard certified in orthopedic surgery and I am also board certified in hand surgery.

Q. What does that mean to be board certified?

A. Board certification is given by the American College of Graduate Medical Education after you take training in your specialty, whether it’s a surgical specialty or medical specialty, and you have to go through a requisite residency program and in orthopedic surgery it’s five years. If you satisfactorily complete your residency program then you are considered board eligible where you can sit for an examination. In orthopedics it’s two parts, it’s first the written part and then about a year later you take an oral part. And if you complete that then you are considered board certified in orthopedics. Hand surgery is separate. It’s a separate certification for that.

Q. And is your practice limited to the treatment of the wrist and hand?

A. I go up to above the elbow. I don’t do any shoulder surgery. The only time I would go up higher is if there was nerve problems.

Q. And how long have you been practicing in this area Of below the elbow and wrist and hand surgery?

A. Close to 40 years.

Q. And in that time approximately how many patients have you treated?
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and on behalf of defendants?

A. Yes, both, I do mere for defendants.

Q. Okay. And when you do that are you compensated for the Lime you spend doing that?

A. I hope so.

Q. And you are here today instead of being at your practice, correct?

A. That’s correct.

Q. And you are being compensated for your time here today?

A. Yes.

Q. How much are you being compensated?

A. $10,000.

Q. And does that cover your costs of rescheduling patients and closing down your practice for the morning?

A. Yes, for the day.

Q. Okay. Now, at some point did my office ask you to review records with respect to Mr. Nunez?

A. They asked me to examine Mr. Nunez and they sent me records.

Q. And did you review those records?

A. After I examined him.

Q. Okay. And when was this that you conducted this examination and review of the records?

A. That was August 26 of 2008.

Q. Okay. And what records did you review?

A. Primarily the records form Bellevue Hospital where he had been a patient, and there are other records as well. There is records from a Doctor Eric Crone, and there are some other physicians who have examined him.

Q. And you reviewed Doctor Crone’s records?

A. I did.

Q. And in preparation for giving your testimony to our jury here today did you also review some of the trial testimony in this case?

A. Yea, you sent me that.

Q. And did you review Doctor Crone’s trial testimony specifically?

A. I did.

Q. Did you also review Mr. Nunez’ and Mrs. Nunez’ testimony?

A. I did.

Q. I’d like to ask you some questions about the examination that you did in August of last year on Mr. Nunez.

First, when Mr. Nunez came did you talk to him about what his current complaints were?

A. Yes.

Q. And how did you do that and what was his response?

A. Well, I first, I first took a history from him and found out what had happened and I had asked him questions and he told me about the injuries that he had sustained and the treatments that he had received. And when I completed taking the history from him then I asked him about his current complaints and I always word it in the way of, I always say if you had to make 3 list of what’s bothering you what would you put number one on that list. And he responded, quote, unquote, “I can’t close my hands.”, close quote, referring to his fingers, and then he added, “They’re stiff.”

Q. And in the interactions that you wore having with him was he having any difficulty articulating himself to you?

A. No, He was very pleasant.

Q. Did you have any problem understanding what he was explaining?

A. No.

Q. Did he have any problem understanding what you were asking him?

MR. BIONDI: Objection.

THE COURT: Sustained.

Q. Did you perceive any problem with him understanding what you were asking?

MR. BIONDI: Objection, similar objection.

THE COURT: Sustained.

Q. Was he responding?

THE COURT: Did he give you appropriate responses to your questions?

THE WITNESS: Yes, your Honor.

Q. And did he hesitate before responding to your questions?

A. No.

Q. Now, after taking the history from him, Doctor Posner, what did you do next?

A. I conducted an examination.

Q. Okay. And what did this examination consist of, describe for the jury what you do to examine a person with these types of injuries?

A. Well, with any injury or any condition this is a standard thing is that. I always reach our residents and follows you examine both upper extremities. Most people don’t have injuries in both upper extremities, but you always examine both upper extremities. And you start up proximally, meaning up at the shoulders. And you evaluate active range of motions of all the joints in both upper extremities starting at the shoulders, then going to the elbows, then going to the forearms, going to the wrists and finally the digits, meaning the eight fingers and two thumbs.

Q. Do you have any tools that assist you in doing that?

A. Su??e.

Q. What is that?

A. Well, for angle measurements, if there are restrictions then I document them, I use a goniometer, which is, you know, just a simple device and I actually measure what those motions are. Obviously, if someone has -- can extend their elbow fully and flex it fully I document it as that. But if someone extends their elbow and stopped there (indicating), then I would measure that angle and mention that there was a deficit of in terms of degrees, not in terms of percentage.

Q. So are there -- are there accepted norms for ranges of motion?

A. I don’t think that there are accepted norms. Motions can be slightly different from individual to individual with respect primarily to the wrist. Just about everyone can extend their elbow fully and flex it fully. If someone can’t extend their elbow fully that’s an abnormality. But I don’t think there would be an acceptable condition where you have a limitation of extension.

Q. Okay.

A. It’s probably it could be duo to a variety of things, including a congenital deformity. But with respect to wrists, some people are more loose jointed than others. Some people can bend their fingers back more. Some people can flex their wrists or extend their wrists more than others. So there is a range with respect to wrist motions.

Q. So what you are saying is that the normal may vary, it may be a range, it’s not one number that’s normal?

A. Correct.

Q. What joints did you measure with respect to Mr. Nunez?

A. Well, his shoulders and elbows had full range of motion, both his shoulders and elbows.

With respect to his forearm rotation, and when you measure forearm rotation, which is turning your palm up and down, you must put your elbows against your side. Otherwise if you are out here (indicating) you are moving your shoulder. So you set -- you ask the individual to put his or her elbows at the side and then you measure.

Turning a palm up is supination and turning it down is pronation. So right now my forearms are at ?? degrees. If I turn my right wrist like this (indicating) I am turning it up 30 degrees. If I am turning it this way (indicating) I an prorating it 30 degrees. So I am measuring his pronation and supination of his forearms and I did those measurements for Mr. Nunez.

Q. Okay. And what did you find just generally with respect to that?

A. His forearm supination on the right side measured 30 degrees and his forearm supination on the left side was a little bit more, measured 50 degrees. And I am showing you, approximately, give you an idea of what I am doing (indicating).

With respect to pronation on the right side was 50 and on the left side was 60. They were fairly symmetrical, but he had slightly greater forearm rotation meaning supination and pronation on his left side than his right side.

Q. How does that compare to the normal-range?

A. See, I don’t know what his normal range is. A lot of people can’t supinate or pronate more than 60 degrees. Some people it’s even less than that. There are some people who can pronate and supinate 90 degrees. I can’t. I get to about 60, 70 degrees.

So with respect to wrist motions and forearm rotation it varies from individual to individual.

Q. Okay. And did you measure the extension on his wrists?

A. Yes.

Q. What did you find there?

A. Well, both wrists were rigid, in other words, there was no motion of his wrists. And wrist motions are either flexion or extension or you can move, I will turn this way, you can move your wrist side to side this way (indicating). So both of his wrists were rigid which was to be expected because he had undergone operations that deliberately fuses wrists. He had wrist fusions.

Q. Tell the jury, you reviewed the records, just generally describe for the jury what injuries Mr. Nunez had to his hands and wrists and what was done for them?

A. Okay. The injuries that he had sustained in his upper extremity were to his wrists and he had, the wrists are composed of the two forearm bones, which is the radius bone and the ulnar bone and it meets with eight different bones in the wrists which are called carpal bones. And those carpal bones then articulates with the metacarpal bones which go to our thumb and fingers. And he had a severe injury to his carpal bones. And he had what is called transcaphoid, which means that he had a fracture through one of the carpal bones perilunate, which is a dislocation of the other carpal bones. So he had fractured dislocations of both his wrists.

Q. And he had some surgeries to address those problems?

A. Correct.

Q. Okay. And just sketch through, you don’t have to go in detail through all the surgeries but sketch through what was done and where Mr. Nunez was from a surgical perspective when he saw you?

A. What he was -- when I saw him or what was done initially?

Q. What was done and then what he was when you saw him?

A. So he had surgery the following nay when he was admitted to Bellevue Hospital and on the left wrist they did on operative reduction. They Dry to fix the fracture of the carpal hone, which is the scaphoid. They put pins in to reduce the dislocations of the other bones. And at the same time they decompressed his carpal tunnel.

The carpal tunnel is the area in our wrist through which the median nerve passes and with traumatic cases it’s ??most routine that you want to decompress the carpal tunnel heca??se it’s an unyielding tunnel and if you have a lot of swelling it puts pressure on the median nerve which is in that tunnel. It’s an unyielding tunnel because it’s composed on three of its boundaries by bone and it has a very thick ligament on top of it. So it can’t swell. So if you have swelling within it what happens is the structures within it car, be damaged and the most important structure is the median nerve.

So on the left side they tried to put back the fract??ed dislocation to reduce it, and pin it, and they decompressed the median nerve by opening up the carpal tunnel.

On the right side the damage to the bones what they found at surgery was so severe that they couldn’t put it back together again and what they did there, they did what’s called a salvage procedure, is they actually removed the first row of bones. There are two rows of carpal bones. And they removed the first row. It’s called the p??ximal row carpectomy, often referred to as a PRC. And on that side they also decompressed the carpal tunnel because they want to avoid pressure on the median nerve.

So that was his original surgery with respect to his wrists.

Q. Did he have a subsequent arthrosis?

A. Yes.

Q. And what is chat?

A. Well, because when you have fractures and dislocations of the carpal bones that causes a lot of incongruity. Our wrists are the most complex joints in our body because they are made up of so many bones and for these bones to move synchronously with respect to each other they have to glide smoothly. If they don’t glide smoothly problems develop and you can get traumatic arthritis, characterized by pain.

And so Mr. Nunez first on his left wrist required a wrist arthrodesis, which is -- he final type salvage procedure there is. In other words, you are climinating his wrist joints. It’s like wearing an internal splint. You are fusing the joint so there is no joint anymore. You are fusing from the radius bone right across into the bones of the metacarpal bones. That’s called a wrist fusion.

Q. Why would you do that procedure?

A. You would d?? that procedure if you can’t restore the normal congruity or the normal architecture, and they tried and they weren’t successful because of the severity of the injury.

And so therefore they did a, again it’s called a salvage procedure because you are trying to make the best of a bad situation, and a wrist fusion is a very predictable operation in the sense that it makes a solid wrist, there is no wrist, it makes one solid joint and it eliminates pain.

Q. Why does it eliminate pain?

A. Well, there is no cause for the pain anymore because there is no irregular move --

Q. Let me ask you what is the cause of the pain before the surgery?

A. The hones are not moving synchronously or congruously with one another.

Q. Is that what causes pain in any joint?

A. Often yes.

Q. And just explain a little more to the jury how that works?

A. Well, Let me take an easy, a joint that’s just made up of two bones. I mean it you take a linger joint and there is, there are two bones, a proximal phalanx and a middle phalanx that make up this joint which permits me to extend my finger and flex it. It that, as long as that joint on x-ray looks good then I should be able to move it, unless there are other problems like soft tissue contractures. But if I smashed that joint with a hammer and now the joint was no longer smooth, there is no longer any cartilage over the joint, that’s what causes pain.

Now as we get older and you develop pain in your hip or pain in your knee that’s because the cartilage starts to wear away and it’s no longer covered with that grizzle material and the bone starts to wear against bone. It wears bone against bone and it causes an irritation of the tissues around it. That’s why when we, I wouldn’t characterize you, when I get older and you get more pain.

Q. So once you remove the joint rubbing against each other you remove the mechanism for the pain?

A. Right, you no longer have a joint.

Q. So would you expect that Mr. Nunez would experience any pain in his wrists from now indefinitely into the future?

A. No, he won’t.

Q. Now, let me turn back to -- so at the time that Mr. Nunez saw you he had both of his wrists had been fused?

A. That’s correct.

Q. At what angle?

A. In 10 degrees of extension. So this would he, if you put a board right on the back of my forearm straight, that would be ?? degrees (indicating). So it was bent back just a little bit.

Q. You indicated you worked with many patients that have had that surgery in the past?

A. Yes.

Q. And after examining Mr. Nunez’ wrist did you examine his lingers?

A. Absolutely, yes.

Q. And tell the jury what you found with respect to his finger mobility?

A. His thumbs were good. He had good mobility of his thumbs. He was able to bring his thumbs away from his palms. His fingers were a problem and he had limitation of flexion of the fingers in both hands. And I measured the motions at each of these joints and to recite exact motions at each of these joints will not only put you to sleep, it will put me to sleep. But suffice it to say that when he tried to bend his fingers to make a fist he couldn’t bring them closer than about five or six centimeters. So if I -- so here is a ruler at six centimeters (indicating). And this is a measurement that is, that we always measure because it’s an easy thing in our mind’s eye to visualize. If I give you motions of three joints in the finger that doesn’t mean anything to you or to me. Cut if I say that I was able to or the patient was able to flex the finger to within six centimeters of the pal??, well that in your mind’s eye you have a good measurement where is six centimeters. So when he tried to bend his fingers that’s the closest he could bend his fingers to his palm. He couldn’t get any closer.

Q. Why was that?

A. Well, it was because of soft tissue problems.

Q. What do you mean by soft tissue problems?

A. Well, I wanted to make sure that there wasn’t any bony incongruity of his joints because if he had arthritis or the joints were out of place that would be a reason why he couldn’t bend the joints down. But the x-rays of his fingers were fine. The joints on x-rays looked good.

Q. So are you saying that you took x-rays in your office on that day?

A. Yes.

Q. And would it assist you in explaining your testimony to the jury to have those x-rays on the shadow box here?

A. It may.

Q. Okay.

MR. SULLIVAN: Then if we could, with the Court’s permission, with the court officer’s assistance, can we put the shadow box up?

(Court officer complies.)

THE WITNESS: May I step down?

THE COURT: Yes.

A. Do you want mo to show the wrists or the lingers?

Q. You could show the wrists and then the fingers.

A. Okay. So the first one I put up is are two views of the right wrist. One view is taken this way (indicating). So there is the thumb. And the other view is taken this way (indicating). So this is called the PA, because it goes from posterior to anterior. And this is a lateral view (indicating). And if you see there is a big white thing right, right over the bone and on the side with screws and that was the plate, the screws that they used to fuse the wrist joint. This is the radius bone and now there is no joint there. The radius bone continues onto bone that goes right to the metacarpals and you can see on the side it’s all bone here.

So that was the objective of the operation was to fuse his wrist, which they succeeded in doing. And that’s the plate that they used to stabilize it while it was fusing.

Q. Now you are talking about the fingers?

A. Right.

Q. What do the x-rays show about the fingers?

A. Okay. Again, two views of the fingers, one is a posterior anterior taken like this (indicating) --

THE COURT: Can we move that back so that everybody can see it?

(Court officer complies.)

THE WITNESS: I will move out of the way, your Honor.

THE COURT: If any of the jurors have a problem you can move to the back.

A. So this is two views, one taken like this (indicating). And then this one is I positioned his fingers that they fan out because I really wanted to see what this side view pictures of the joints were. So I positioned his fingers that they would fan out like this (indicating)so I could see side view pictures of his fingers. I took a picture like this (indicating)I would see bones superimposed on bones I couldn’t see. So those are lateral views. And the bones of his fingers and the joints look fine.

Q. And when you say they look fine what do you mean?

A. Meaning that the joints were congruous. There is no signs of arthritis. There was no bony irregularities of the joints. And there were normal spaces. When you are looking at this, let’s say this joint here you can see a space between the two bones, it’s really not an actual space. There is cartilage on the both ands of the bone. Cartilage doesn’t show up on an x-ray so it looks like there is a little space there. If the cartilage was all croded off, which happens in many types of arthritis, then the hone is touching each other and rubbing on each other. But the joint spaces in his fingers were all well maintained.

Q. Why is that significant?

A. Well then I know that the stiffness of his fingers is not due to a bony problem or to a joint problem, it’s a soft tissue problem. And by soft tissues I mean soft tissues comprise the skin, the tendons, the ligaments, that’s what soft tissues comprise.

Q. Okay.

A. And the same thing was true with his right hand -- left hand. Excuse me. So these, again, two views of the wrist and again a plate was used there and the plate used on his left wrist, was a little shorter than the plate used on his right wrist. I don’t know why but there is probably a technical reason for that. And again I took pictures, side view pictures of his fingers and front pictures and the joints were all intact. So there is no arthritis in the joints or no bony irregularity.

Q. You can resume the stand, Doctor Posner.

A. (Witness complies.)

MR. BIONDI: Did we mark those, did you mark those?

MR. SULLIVAN: No.

THE COURT: Any objection?

MR. BIONDI: Well, I think we should mark the exhibits, the x-rays. I thought they were marked.

THE COURT: You are talking about the x-rays?

MR. BIONDI: The x-rays.

THE COURT: Is there any objection to marking the x-rays?

MR. BIONDI: No, Judge.

MR. SULLIVAN: No.

THE COURT: That’s what we are talking about.

(Handing)

Q. Now, Doctor Po??ner, as part of your examination of Mr. Nunez’ hands did you also take a measurement of his ??uscie strength and sensibility?

A. I did. I evaluated his muscle strength and he had excellent power of the muscles. When he tried to make a fist he had very good power. He couldn’t close his fingers fully by any means, but to the extent that he could close his fingers he had excellent power. And that was including the little muscles in his hand nailed the intrinsic muscles.

Muscles in our forearms ate called extrinsic because they are outside the hand. Muscles in our hands are called intrinsic because they begin in the hand and they end in the hand.

Q. And you said you measured the sensibility, what is that?

A. Well, I evaluated the sensibility and he had normal sensibility on the important tactile surfaces of his fingers. Tactile surfaces are the pads of all ou?? fingers and both thumbs.

Q. What is sensibility?

A. Sensibility is our ability to perceive stimuli. And he had no numbness at all.

Q. What does that mean that he had no numbness, why is that significant?

A. Significant because if I -- if you could improve grasp he’d have significantly enhanced function in his hands. I wasn’t surprised that he had normal sensibility and I wasn’t surprised about the muscle strength because he had no neurological problems in this injury, that he did not damage the nerves in his upper extremities. So I wasn’t surprised that he had good strength and good sensibility.

Q. And did you review Doctor Crone’s testimony where he testified to this jury that he found a diminished tactile sensory?

A. Yes.

Q. And did you agree with that testimony?

A. Well, he found it on.-- you wouldn’t refer it as tactile on the back of the hand. Doctor Crone said he had some numbness on the back of his wrist. That’s not the tactile surface area and has no functional significance whatsoever, if there is any.

Q. Now, you said you measured his grip strength, correct?

A. No, I did not measure his grip strength.

THE COURT: You didn’t measure what?

A. I evaluated his muscle strength.

Q. Did you use a dynameter?

THE COURT: One moment.

Can you move that?

A COURT OFFICER: Sure.

(Court officer complies.)

THE COURT: Go ahead, counsel.

Q. Did you use what’s called a dynameter?

A. Dynamometer.

Q. Dynamometer, what is that?

A. Well, it’s an instrument that is sometimes used to measure grip strength. It’s a very inaccurate instrument. I usually avoid using it to start with.

In this case it would have no bearing whatsoever because to use the instrument you have to be able to clench a fist and this gentleman had such limited motion of his fingers that he couldn’t bring them to about six centimeters that it would have no bearing whatsoever.

Q. So what did you conclude the deficiency in his finger motion, what was causing that?

A. It was a combination of contractures of the ligaments of the joints. It was also tightness of intrinsic muscles and those were the two major factors.

Q. Was there something that could be done to assist Mr. Nunez with that condition?

A. Absolutely.

Q. And what was that?

A. To have, if he was well motivated he could have surgery to release the tight ligaments which are the predominant thing and to release the tight intrinsic tendons and that would significantly improve his condition and possibly restore full flexion --

THE COURT: Sustained as to possibly.

MR. BIONDI: Objection.

Q. What is that surgery referred to as?

A. It’s primarily referred to as capsulectomies because you are removing the capsules of the tight joints.

Q. And did you review Doctor Crone’s testimony where he discussed tenolysis?

A. Tenolysis.

Q. Tenolysis, what is that?

A. Tenolysis is where you are removing scar tissues from tendons.

Q. Is that something that needs to be done in Mr. Nunez’ case?

A. Well, in conjunction when you are doing capsulectomies you are operating where the tendons are but that’s not the primary problem. The primary problem is he has right capsules of his joints.

Q. And after conducting this examination did you discuss with Mr. Nunez the possibility of him having a surgery like this?

A. I did.

Q. And did you explain what the surgery entailed to him?

A. I did.

Q. And did you ask him whether he would consent to such a surgery?

A. I did.

Q. And what did he indicate?

A. He said, quote, “I would especially like to get this fixed.”, and he was referring to his right hand.

Q. And did he respond quickly when ?? said that?

A. He did, immediately.

Q. Did you note that in your report?

A. I did.

Q. And that was before you reviewed any of the trial testimony in this case, correct?

A. That’s correct.

Q. And do you have an opinion with a reasonable degree of medical certainty as to the functional improvement that Mr. Nunez would experience after this surgery?

MR. BIONDI: Objection.

THE COURT: I am sorry, did you say something?

MR. BIONDI: Objection.

THE COURT: You don’t want to join me, counsel?

MR. BIONDI: Oh, I am sorry.

(Discussion held at the bench, ??ft the record, among the Court and counsel.)

Q. Doctor Posner, this surgery that you have discussed with Mr. Nunez, have you performed such surgeries before?

A. Many, many times.

Q. Give us an idea how many times you have performed this type o?? surgery?

A. Capsulectomies are one of the most common operations that you do, probably thousands of times.

Q. And in the thousands of times that you’ve performed these operations have you followed the patients after the operation?

A. Of course.

Q. Do you have a basis to compare their precperation function with their post operation function?

A. And so does the patient, sure.

Q. But you take measurements and you follow these patients after the surgery?

A. Of course.

Q. And what in your experiences is the success rate of this type of procedure?

MR. BIONDI: Objection, your Honor.

(Discussion held at the bench, off the record, among the Court and counsel.)

THE WITNESS: I overheard the Judge saying it. I could answer that question.

THE COURT: You can’t answer a question which hasn’t been asked.

THE WITNESS: I am sorry.

Q. In your experience, Doctor Posner, are there studies of the success rate of this type of procedure?

A. Many.

MR. BIONDI: Objection.

THE COURT: Well, if you do it in the proper form you might even get an answer.

Q. Doctor Posner, can you explain to the jury whether there are any studies that examine the success rate of this type of procedure?

THE COURT: Counsel, do you want me to do it --

MR. SULLIVAN: Sure, Judge.

THE COURT: -- or you are going to do it properly?

MR. SULLIVAN: You can do it.

THE COURT: How about reliance, we ??orgot about that?

MR. SULLIVAN: Reliance.

THE COURT: That he relies on and the field relies on.

Q. Are there --

THE COURT: Feer reviewed.

Q. Are there certain studies, Doctor Posner, that you rely upon in your practice and are generally accepted as authoritative in the field of hand surgery with respect to the success rate of this type of procedure?

A. You said authoritative and I don’t know --

THE COURT: Well, I am sorry, we accept it, otherwise we get into individual opinions all the time.

THE WITNESS: No, I won’t give you my individual opinion. I will give you what’s accepted in the literature, your Honor But if you tell me that you want me to quote an article --

THE COURT: I don’t want you to quote an article.

THE WITNESS: -- or say this is authoritative, that doesn’t exist in medicine.

THE COURT: If you don’t -- no, no. I don’t want to get into an argument with you. That’s a question.

Go ahead.

MR. SULLIVAN: I am not cross-examining the witness with respect to an authoritative text. I am asking him for his experience and studies that demonstrate and show the success of this type of procedure.

MR. BIONDI: Same objection, your Honor.

THE. COURT: Sustained.

MR. BIONDI: It has to he authoritative.

THE COURT: Counsel, ask your question, I will rule on it.

Lot’s go on.

Q. Doctor Posner, are you familiar with authoritative studies that address the success of this type of procedure?

A. Mr. Sullivan, I am always very consistent and I don’t know what you mean by authoritative. I don’t know if it’s of a doctor --

Q. Are you aware of peer review studies that have examined the success rate of this type of procedure?

MR. BIONDI: Objection, your Honor. He has answered. That should put an end to it.

THE COURT: Overruled.

A. Am I aware of studies?

Q. Yes.

A. Many, many studies.

Q. And what do they show?

MR. BIONDI: Objection.

THE COURT: These are peer reviewed studies?

THE WITNESS: Yes, your Honor.

THE COURT: And are they authoritative in the field?

THE WITNESS: There is no such thing as authoritative in the field, your Honor.

THE COURT: Next question.

Q. Doctor Posner, these are studies that are used by --

MR. BIONDI: Your Honor, may we approach?

THE COURT: Yes.

(Discussion held at, the bench, off the record, among the Court and counsel.)

THE COURT: The jury is excused.

The doctor is excused.

(Jury exits the courtroom.)

MR. BIONDI: May I state the basis of my objection, your Honor, for the record?

THE COURT: One moment.

Doctor, you are excused from the room.

THE WITNESS: You want me to leave the room?

THE COURT: We don’t want you to overhear again.

(Dr. Posner exits the courtroom.)

MR. BIONDI: Judge, I just want to state my objection for the record.

This witness has now said a number of times that he doesn’t find any studies authoritative. Counsel is trying to get in the results of some of these studies out there, unnamed studies, I should say, which the doctor has already said aren’t authoritative and you can’t have that information come in front of a jury, period.

THE COURT: What can’t you have in front of the jury?

MR. BIONDI: Well, that there is these studies out there that somehow support their position, where the doctor has recognized that there are no authoritative studies. So to keep on hounding and pounding the same questions --

THE COURT: First of all, let me back up a little bit.

I thought that that is the standard question on other studies --

MR. SULLIVAN: Judge, can I --

THE COURT: -- that they have to find those authoritative.

MR. SULLIVAN: Can I just be heard on this?

THE COURT: Of course I’m going to ??ear you. I just want to see if my understanding of the standard question is wrong.

MR. SULLIVAN: I believe it’s wrong in the sense, Judge, if I was trying to impeach this witness with an authoritative text then the rule would be that. I would have to get the witness to acknowledge that the text that I am attempting to read to him to impeach him is authoritative. That’s not the situation.

THE COURT: I agree.

MR. SULLIVAN: That’s cross-examination. That doesn’t apply in this case.

In this case what I am simply trying to no is this witness has experienced himself, he has done thousands of these types of procedures, there are peer review studies out here addressing the success rate of this type of procedure and we got this because I am perfectly happy just to ask him about his own experience. He has done thousands of these procedures and he has personal knowledge, Judge.

THE COURT: His experience may not, be -- his experience may not be the person that this gentleman uses.

MR. SULLIVAN: But, Judge --

THE COURT: That’s number one.

MR. SULLIVAN: That’s a subject for cross-examination.

THE COURT: No, that’s not subject to cross-examination. That is we are not looking at using this trial and you are prottering this witness as a basis for him to get more business of operations.

What you are suggesting is that mitigation of damages, which is what you are asking for here is, and what you look for in that is what the success rate of such a procedure as well as the cost and the pain attached to it, and maybe there is, more that I left out because I didn’t look at the charge in the last five minutes but I think I have covered pretty much of the waterfront.

MR. SULLIVAN: He is able to testify to the success rate of the procedure based upon his personal knowledge and based upon his having understood and reviewed authoritative peer reviewed articles on the subject which are consistent with his own personal experience, Judge. And he is prepared to testify that this has a very high rate of success and what he would expect after the operation. It’s a big issue in the case.

MR. BIONDI: Here is my objection, your Honor, to that portion of the proposed testimony which seeks to elicit this doctor’s personal results of this surgery, my position is that it’s entirely speculative. Number one, there is no way to determine the -- how the plaintiff’s injuries in this case and the nature and the extent of his injuries are similar to any of the other patients that this doctor may have performed surgery. If we are going to do this we are opening up a trial into every other single operation that this doctor has befallen. There is no two injuries that are alike.

THE COURT: There are some that are reasonably similar.

MR. BIONDI: But counsel --

MR. SULLIVAN: He also did a specific examination as to Mr. Nunez and can testify as to Mr. Nunez.

MR. BIONDI: What counsel is attempting to do is to not only elicit this doctor’s personal results to some unnamed patients and sources but then to buttress that with some unnamed non-authoritative articles. So you know he is kind of boot strapping this argument. It’s entirely speculative.

If you locked at what the informed consent is for these surgeries it will list, it will tell you what exactly the risks are of this surgery.

I just think it’s too speculative, Judge. Because then what he is going to do and then he is going to Lake this and then he will say as a result of the success he is fine and then he can do certain work as well. So this is not the proper witness to do that.

MR. SULLIVAN: It’s absolutely, Judge.

MR. BIONDI: They didn’t call a vocational rehabilitation expert. Now they are going to try to get this doctor --

MR. SULLIVAN: Yes, we did.

MR. BIONDI: Can I talk and when I am finished you con talk?

MR. SULLIVAN: You are doing nothing but talking.

MR. BIONDI: We are going to see how the jury talks.

What he is trying to do without an expert is for this doctor to opine what, is going to happen after his surgery and then after surgery he is able to work. It’s improper.

Now you can say anything you want.

MR. SULLIVAN: Judge, he is an expert. He has done thousands of these types of procedures. He specifically reviewed Mr. Nunez’ records. He has taken x-rays. He has done a very detailed examination of his hand and he has an opinion as to what this surgery can do for Mr. Nunez and that’s what expert testimony is for. The standard is not whether he could guarantee what but whether he could state within a reasonable degree of medical c??inty as to what the procedure will do.

It’s completely appropriate and I am not trying to bring in studies and everything he is saying. We went down that road because your Hono?? made that request that I go down that road. But I am not even looking to go down that ?? oad or to buttress his opinion with the peer reviewed studies that are out there that are consistent with his opinion.

THE COURT: Let me look.

MR. BIONDI: Your Honor --

THE COURT: Counsel, I ask you to stop now, please.

MR. BIONDI: Your Honor, I am going to consent.

THE COURT: To what?

MR. BIONDI: I would consent to testimony based upon -- testimony to a reasonable degree of medical certainty as to what the outcome of this surgery is in this doctor’s experience. But I would still maintain my objection because I still think it would be speculative even with that testimony as to whether or nor, the patient can return to work because that’s beyond the scope of this person’s expertise.

THE COURT: I am not even up to that one.

MR. BIONDI: Okay. But I just want to make my position clear.

THE COURT: I am not up to that and if you are going ??here then I suggest you discuss it with ??s.

MR. SULLIVAN: Judge, I am absolutely going there, just like we have gone there with every other witness that has testified.

THE. COURT: Oh, no.

MR. SULLIVAN: Judge, every expert that has testified has offered up an opinion on both sides as to whether Mr. Nunez was employable or not, including Doctor Knight, Doctor Head, the vocational rehab doctor -- not doctor, Joseph Pessalano, my vocational expert, Edmond Provder, Doctor Crone offered that up, too, the orthopedist.

THE COURT: What did he say?

MR. SULLIVAN: He said in his opinion he will never be able, he will never be able to be productively employed.

MR. BIONDI: That’s true.

MR. SULLIVAN: So his orthopedist can testify to it but mire can’t.

MR. BIONDI: Because you have a little -- there is a kink in the link and now you are throwing in another surgery on top.

THE COURT: Counsel, there is a difference between testimony that is related to present condition and testimony that is related to a future operation which has not taken place.

Well, I will allow some, if you are saying he will be able to use his digits, that’s as far as you can go.

MR. SULLIVAN: Judge, he is going to have an opinion as to what it will do in terms of restoring of his motion.

THE COURT: Counsel, I am going to accept your’s and use his digits and let the jury hear that, it’s somewhat speculative to go beyond that.

(Pause in the proceedings.)

THE COURT: Okay. Bring in the witness.

MR. SULLIVAN: Judge, just so we are clear --

THE COURT: I am not allowing the other studies. The Second Department says it’s impermissible hearsay.

MR. SULLIVAN: Judge, I never wanted to bring the studies in, but with respect to it --

THE COURT: I will allow his experience and you can question his experience.

MR. SULLIVAN: I just want to point out with respect to the testimony of Doctor Provder, the vocational rehab expe??t, he was specifically asked questions about his employability after he had this surgery. And this objection is inappropriate because this witness has had direct experience with many similar patients that had similar injuries that had this surgery and what the experience is and he has an opinion about Mr. Nunez, what this will do functionally.

THE COURT: I am allowing it as far as I have told you. I am not allowing future employability from this witness after an operation which has not been done.

MR. BIONDI: Can we make sure, can we let the witness know that, Judge, before he gets on the stand?

THE COURT: Well, I am telling you I am not allowing it, You have your record, deal with it.

I think it’s too speculative.

(At this time the witness, Doctor Posner, enters the courtroom and resumes the witness stand.)

THE COURT: Did you ask for a charge on mitigation?

MR. SULLIVAN: No, Judge.

THE COURT: Well then how are you letting this witness testily?

MR. SULLIVAN: I am requesting that charge, Judge.

MR. BIONDI: What is he requesting?

MR. SULLIVAN: Mitigation.

THE COURT: Mitigation.

MR. BIONDI: The plaintiff testified this surgery is actually scheduled, Judge. So you can’t pinpoint fingers at the plaintiff and say that he hasn’t had this surgery. The testimony is that the actual surgery has been scheduled. So he doesn’t get a mitigation charge.

THE COURT: No, but he has the mitigation harden of proving.

MR. BIONDI: That’s correct.

THE COURT: So it is the mitigation charge amended.

MP. BIONDI: Right. We have to be careful, Judge, before you actually road the charge it there is any modifications that have to ?? made to it.

THE COURT: Fine. I will do it. I will deal with it.

He has the burden of proof.

MR. SULLIVAN: That’s the importance of this witness’ testimony, your Honor.

THE COURT: He has this surgery scheduled?

MR. SULLIVAN: Yes, on one hand.

THE COURT: I am going to allow you only to use his experience.

I am toady for the jury.

On the verdict sheet I am following my normal order of questions.

MR. BIONDI: You will show it to us before we sum up, Judge?

THE COURT: What?

MR. BIONDI: You will show it to us before we sum up?

THE COURT: I assume I am going to do that.

A COURT OFFICER: Jury entering.

(Jury enters the courtroom.)

DIRECT EXAMINATION CONT’D

BY MR. SULLIVAN:

Q. Doctor Posner, when we broke before I was asking you about your experience with the thousands of procedures that you have done identical to the one you have recommended for Mr. Nunez; do you recall that?

A. I do.

Q. I want to ask you in that experience, in your experience, do you have an opinion with a reasonable degree of medical certainty as to the success rate for that type of procedure?

A. Sure.

Q. And what is it?

A. It’s very good, it’s excellent.

Q. And what do you base that upon?

A. My experience and the experience of hundreds of hand surgeons.

Q. And in your own experience you have done how many of these?

A. Probably thousands.

Q. And you have continued to follow these patients afterwards?

A. For a period of time. I don’t follow them indefinitely afterwards.

Q. Okay. And what is -- do you have an opinion within a reasonable degree of medical certainty as to what level of functionality Mr. Nunez will be able to obtain after this procedure?

A. Yes.

Q. And what is it?

MR. BIONDI: Your Honor, just limited to the function of his hand.

THE COURT: Yes, we are talking about his digits.

MR. BIONDI: Correct.

THE WITNESS: His fingers?

THE COURT: Yes. Yes.

What’s the answer?

Q. What is that?

A. He will be able, assuming he exercises effectively, to flex his fingers to at least within one to two centimeters of his palm.

Q. And can you show the jury with your ruler what that is?

A. That would be, he would be able to bring his ??lingers that far in (indicating)and he might be able to make them full fist as well.

Q. Okay.

MR. BIONDI: Objection.

THE COURT: Sustained as to might.

MR. BIONDI: Move to strike.

Q. What will that mean for him in terms of his grip strength?

A. I think certainly it would improve his ability to grasp things because he would be able to grasp small things, small objects, a pen. I don’t think you have to be a rocket scientist to figure that out. If someone can bring his fingers almost into his palm he would have a lot more ability to use his hand than if his fingers were stuck out.

Q. What is the problem with his grip strength now?

A. You are talking about apples and oranges. You are talking about mobility of joints as opposed to strength. It will enhance his function. The strength of his muscles is excellent. It’s just it’s limited to how much he can bend his fingers.

Q. The reason I ask that is if you were to try to measure his grip strength new what kind of reading would you expect to get?

A. Well, you couldn’t because the basis of grip strength is being able to grip something. If someone can’t grip something how can you measure their grip strength.

Q. So do you have an opinion as to what his grip strength would be after this procedure?

A. If you measured it --

MR. BIONDI: Objection.

THE COURT: I think we have already covered it.

You are assuming that, you are assuming his grip strength would be good?

THE WITNESS: If you measured it it would be greet.

Q. And in your experience you have indicated that you have treated many patients with either single wrist fusions or bilateral wrist fusions, correct.?

A. That’s correct.

Q. Tell the jury a little bit about those patients?

MR. BIONDI: Objection.

THE COURT: I am sorry, what’s the question?

MR. SULLIVAN: I said tell the jury a little bit about those patients, tell the jury a little bit about those patients?

THE COURT: Sustained.

Q. Any patients that you have treated over the years that have either single wrist fusions or bilateral wrist fusions, are they employed?

MR. BIONDI: Objection.

THE COURT: Are they what?

MR. SULLIVAN: Employed.

MR. BIONDI: Objection.

THE COURT: Sustained.

Q. Do you have an opinion, Doctor Posner, in a reasonable degree of medical certainty as to whether Mr. Nunez will he employable?

MR. BIONDI: Objection.

THE COURT: Sustained.

Wait a minute. I will allow it as to his current condition, as I told you earlier.

MR. SULLIVAN: Judge, my question concerns Doctor Posner’s opinion, okay, based upon the surgery that he has recommended that Mr. Nunez is getting.

THE COURT: Sustained.

Q. Doctor Posner, I am going to ask you some questions about Mr. Nunez’ future medical treatment, okay.

Do you have an opinion within a reasonable degree of medical certainty as to the type of orthopedic follow-up that Mr. Nunez may require in the future?

MR. BIONDI: Objection, unless we are just limiting it to the hands, Judge.

THE WITNESS: I assure you I can only testify about the hands.

MR. BIONDI: That’s fine.

THE WITNESS: I am not going to testify about any other part of the upper extremities.

THE COURT: Well then limit your question to that, counsel.

Q. Do you have an opinion within a reasonable degree of medical certainty as to the type of orthopedic follow-up that Mr. Nunez will need in the future with respect to the injuries from below his elbow to his hands?

A. Well, I mentioned that he should have surgery on both his hands to improve his finger mobility that he requires. Without surgery --

Q. By the way, do you understand that he is going to be getting that surgery?

A. I heard that, yes.

Q. And do you know who will be doing that surgery?

A. Yes.

Q. Who is that?

A. Doctor Steven K. Lee.

Q. And are you familiar with Doctor Lee?

A. I L??ained him.

Q. You trained him?

A. Yes.

Q. Doctor Lee hasn’t testified in this case, has he?

MR. BIONDI: Objection.

A. Not to my knowledge.

THE COURT: How would ?? know.

Let’s go on.

MR. SULLIVAN: He reviewed the trial transcript.

Q. Continuing on, what do you expect that Mr. Nunez would need in terms of follow-up orthopedic care after this surgery?

A. After the surgery he’d need follow-up care for probably about a year, it might be shorter, Generally patients reach their maximum improvement after an orthopedic procedure about 18 months. Some improve faster than that.

But the key to his improvement really depends on his willingness and ability to exercise effectively and that’s the key, but after about 12 to 16 months then they are discharged because they have reached their maximum improvement.

Q. During that 12 to 18 months period that Mr. Nunez would be followed up on how often would he be seen by a hand surgeon?

A. Right after surgery for the first weeks he would be seen frequently, like weekly. Then there would -- it would be stretched out, it would be every two or three weeks and then every two or three months. I would expect that if I were treating him I would also refer him for some supervised hand therapy. So I would be following him. The hand therapist would be seeing him more frequently than I would, but. I would refer him to a hand therapist.

Q. That would be for a period of approximately 12 to 16 months you indicated?

A. The longest.

Q. Are you familiar with Doctor Crone’s testimony in this case that Mr. Nunez would need to be followed up by an orthopedist once or ??wice a year for the rest of his lite?

MR. BIONDI: Objection, your Honor.

That was referring to other body parts as well. It wasn’t limited to his wrists. Now you are comparing apples and oranges.

THE COURT: Again, limit it to the area of his examination.

Q. Limited to the area of your examination, Doctor Posner, do you agree with that testimony?

A. You mean that ho should be -- I strongly disagree. That’s silly.

Q. What do you mean that’s silly?

A. Well, no one follows someone every six to 12 months for the rest of their life.

Q. You have said you have treated 64,000 patients, have you ever done that with any patients?

MR. BIONDI: Objection.

A. Never.

MR. BIONDI: Objection. That’s not what Doctor Crone testified to.

THE COURT: The jury’s recollection will control.

Let’s go on.

Q. Forget Doctor Crone.

Doctor Posner, in your experience of the 64,000 patients that you have treated over the years have you ever followed an orthopedic patient once or twice a year for the rest of their life?

A. Never.

Q. What is normal orthopedic follow-up care in the real world outside of this courtroom?

MR. BIONDI: Objection.

May we approach, Judge?

THE COURT: Yes.

(Discussion held at the bench, off the record, among the Court and counsel.)

THE COURT: Let’s go on.

Nobody docs that forever.

Let’s go on. Next question.

MR. SULLIVAN: Can I just get an answer to the question, your Honor?

THE COURT: He answered it already. Nobody does that.

Q. Does that ever happen out in the real world?

A. No.

Q. Now, did you review Doctor Crone’s testimony regarding -- withdrawn.

Did you review Doctor Crone’s testimony that the plaintiff will require a lifetime maintenance physical therapy program?

A. I did.

MR. BIONDI: Again, your Honor, wasn’t limited to hand.

THE COURT: Counsel, will you stop referring to Doctor Crone’s testimony. Either quote it correctly from the transcript or ask a generic question.

And I thought we were limiting his testimony to the hand and elbow area.

Q. Doctor Posner, I want you to assume that there has been testimony in this case from Doctor Crone as follows:

“Question: Okay. First of all tell the jury what you mean by maintenance --

MR. BIONDI: What page?

MR. SULLIVAN”: 204.

Q. -- “by maintenance therapy and why you made that recommendation that he needed that for his entire life?

“Answer: The patient has significant injuries which destroy joints, lose motion, you combine that with cognitive dys??unction. I can tell you what to do at home. You need to be reassessed on a regular basis for your technique, your progress or decline and whether or not you are doing it properly, technique. A life long maintenance program would be one visit a month, ?? visits a year for a therapist to assess his current functioning level, whether he is performing his exercises appropriately, review his exercise program with him and possibly advance it whenever possible. If a specific decline is noted it would be addressed at that visit, as well as with an appropriate change in his therapy, his home exercise program, he needs to do his own exercises as well. He can’t just be at a therapist giving him things to do everyday, He needs to do these things. So the formal maintenance program is an oversight to make sure that he is progressing or ??ointoining and he is doing his exercises appropriately and if there is anyway that something can be snuck in to possibly get a little bit through therapy instead of surgery.

“Question: We are talking here with both wrists and hands at this point?

“Answer: Yes.

“Question: Okay. Now is this li??e??ong maintenance program, is it designed to try to get him more motion and function in his hands or is it, designed to prevent him from getting any worse or going backwards?

“Answer: Maintenance, to keep as is, to keep or promote any improvement possible and to identify or stop a decline when it’s present.

“Question: If he doesn’t do this type of therapy indefinitely into the future is there the potential for him to get worse?

“Answer: Significant potential.”

Doctor Posner, I want you to assume that those questions and those answers were given to and by Doctor Crone in this litigation and I ask you do you agree with that testimony?

A. Strongly disagree on many levels.

Q. And please explain to this jury the many levels upon which you disagree with that testimony and why?

A. With respect to Mr. Nunez’ hands or his finger potions, he has reached a point of maximum improvement. If nothing more is done for him he is neither going to got worse nor is he going to get better. His fingers are not going to get worse than they are now because it’s been, as Doctor Crone pointed out a little later, it’s been two-and-a-half years, so it’s permanent. And it’s permanent unless you do something about it. And the something that has to be done about it is ho needs surgery. Therapy is not going to help him. Therapy is not going to prevent it from getting worse because it’s not going to get worse. It’s reached a static point at this level.

Q. And after Mr. Nunez gets the surgery does he need some kind of lifetime maintenance program after that?

A. Absolutely not.

Q. And why is that?

A. I have never, never heard of anyone getting a lifetime maintenance program regarding therapy for any kind of condition like this. And so after the surgery they are followed for a period of time until they reach their maximum improvement and that maximum improvement is usually about 18 months after the surgery. And after that they are discharged and told to come back if there is another problem. But it’s never lifetime.

Q. Now, Doctor Posner, do you have an opinion -- withdrawn.

In the thousands of patients that you have treated with these types of injuries I want to ask you if you have an opinion within a reasonable degree of medical certainty as to whether Mr. Nunez needs to be put into a day facility or have a day-care attendant because of the injuries to his wrists and hands?

MR. BIONDI: Objection, your Honor.

May we approach?

THE COURT: Yes.

(Discussion held at the bench, off the record, among the Court and counsel.)

Q. Doctor Posner, do you have an opinion within a reasonable degree of medical certainty as to whether Mr. Nunez needs to be put into a day facility because of the injuries to his wrists and hands?

A. Yes, I have an opinion.

MR. BIONDI: My same objection, your Honor.

THE COURT: Overruled.

Q. And what is that opinion, Doctor Posner?

A. He certainly doesn’t need to be in such a facility.

Q. Okay. In the thousands of patients that you have treated with these types of injuries have you ever seen someone put into a day facility because of this?

A. Never.

Q. Doctor Posner, do you have an opinion with a reasonable degree of medical certainty as to whether Mr. Nunez needs a home attendant because of the injuries to his wrists and hands?

MR. BIONDI: Same objection, your Honor.

THE COURT: Because of the wrist injuries, I will allow it.

A. No, he does not.

Q. And in your experience with the thousands of patients that you have treated with these types of injuries have you ever seen somebody have a home attendant because of these types of injuries out in the real world?

A. No.

MR. SULLIVAN: No further questions.

THE COURT: All right. How we are going to take a break. I have to see my administrative judge who called early this morning. So we are on a break. But we were working here, ??olks, while you guys were gone.

You may step down, Doctor.

You want to see any papers, counsel?

MR. BIONDI: Please, yes.

THE COURT: Please give him your file, Doctor.

(Jury exits the courtroom.)

(Recess taken.)

(At this time Doctor Posner resumes the witness stand.)

THE COURT: Get me the jury.

A COURT OFFICER: Jury entering.

(Jury enters the courtroom.)

MR. BIONDI: Thank you, your Honor.

CROSS-EXAMINATION

BY MR. BIONDT:

Q. Good morning, Doctor Posner.

A. Hood morning.

Q. Doctor, you told us your fee is $10,000 for coming to court and testifying hero today?

A. Yes, sir.

Q. How often do you come to court to testity?

A. Probably about twice a year.

Q. And that would be essentially on behalf of defendants in lawsuits, fair statement?

A. Sometimes plaintiffs.

Q. The vast majority is defendants?

A. More defendants, correct.

Q. And do you also testify as an expert witness in malpractice cases?

A. Sometimes.

Q. Okay. And when you are called to testify as an expert on a malpractice case you testify on behalf of the doctor who is being sued, on behalf of the defendant?

A. In fact, the last few have been on behalf of the plaintiff.

Q. The vast majority would be on behalf of the defendant in the course of your career?

A. I think over the course of my career more on the defense side.

Q. And patients are sent to you to do an examination and review of records?

A. You mean by lawyers?

Q. By lawyers.

A. Sometimes.

Q. And with what frequency?

A. I mentioned probably once every few weeks.

Q. And again, the vast majority would be or, behalf of defendants in personal injury lawsuits?

A. I think that’s correct, yes.

Q. And what’s your fee for doing that?

A. $1,500.

Q. And so you are talking about maybe 50 times a year or something like that, that ballpark?

A. No, if I said once every few weeks it would probably be much less, probably about. 20, 25 tines a year.

Q. Now, is it fair to say, Doctor, that you did not offer any opinion to this jury on direct examination about any cognitive ability or disabilities of Mr. Nunez, correct?

A. Correct.

Q. Is it also fair to say that you didn’t offer any opinions to this jury about Mr. Nunez’ psychological condition, correct?

A. Correct.

Q. And your opinion that you didn’t believe that a day-care facility was necessary was based solely upon what you saw in connection with his hands and wrists, correct?

A. Upper extremities, correct.

Q. And you are not offering any opinion as to whether a day-care facility is indicated for any psychological or cognitive injuries, correct?

A. Correct.

You could do the testimony.

THE COURT: They try.

Q. Now, you told us on direct examination that Mr. Nunez had severe injuries to his wrists, correct?

A. Absolutely.

Q. Okay. And in fact, the damage was so severe that they couldn’t put his right wrist back together again, correct?

A. You could say that for both wrists because he eventually needed wrist fusions.

Q. So despite -- withdrawn.

When the doctors did those initial surgeries to the left and right wrist the intention was that that would correct the defects, fair statement?

A. I think you are being too generous. I think the fair statement would be to try to restore some movement, some function, but not to put it back together in the sense that he’d have wrists the way it was before he fell.

Q. I understand that, but the intention was that by doing these surgeries that he wasn’t going to need any additional surgeries, fair statement?

A. That’s a fair statement, yes, I agree.

Q. Okay. And we know that both of those surgeries failed, correct, despite the best intentions of the doctor who did the surgeries, those surgeries failed, correct?

A. Correct.

Q. And that necessitated the wrist fusions for both the left and right wrist, correct?

A. Correct.

Q. And yon, essentially you told as that because of these fusions there is essentially no joint, the plaintiff has no joint for both his left and right wrist, correct?

A. Correct.

Q. What’s the functional outcome of not having a wrist joint?

A. You can’t flex or extend your wrist. It’s like ??oaring a brace, an internal brace, so you can’t move your wrist.

Q. And that’s why he had those marked limitations in supination, pronation, extension and flexion?

A. No. It wouldn’t he a marked limitation. It would be a total absence of flexion and extension. So it would be zero flexion, extension. The pronation, supination does not take place at the wrist joint, it’s the distal radial ulnar joint. So he still has pronation, supination. It’s more restricted on one side than the other.

Q. So just want to make sure I understand.

So because he has the fusions there is absolutely no extension and flexion of the wrist, correct?

A. Zero.

Q. Okay. And he also has marked limitation of supination and pronation, correct, you did the test and you gave us those results?

A. I did.

Q. Fair statement is about, he has about 50 percent of normal, Doctor?

A. No, I don’t think that would be a fair statement.

Q. How would you characterize it, would you characterize it as a moderate limitation of motion or a marked limitation of motion --

A. I’d say --

Q. -- in supination and pronation?

A. I’d say moderate, because if you say 50 percent, because if pronation on one side is 60 degrees, that means he could do it normally 120 degrees.

Q. That moderate loss of supination and pronation on both wrists, that’s permanent, correct, Doctor?

A. Yes, it is.

Q. And that’s going to be permanent?

A. Permanent is permanent, Mr. Biondi.

Q. Despite the additional surgeries that you proposed, correct?

A. I am not proposing anything for his pronation, supination. So it’s permanent.

Q. And obviously the surgery that you propose is not going to give him back any extension or flexion, correct?

A. Of his wrists.

Q. Right?

A. Yes.

Q. Did you see, did you review Doctor Head’s testimony?

A. I am sorry?

Q. Doctor Head’s testimony?

A. Head?

Q. Head.

A. I think so.

Q. Okay. I would like you to assume that Doctor Head, who is a neurologist psychiatrist, who tostified that based upon his examination of the plaintiff he felt that EMG testing of the plaintiff’s wrists were indicated.

Do you agree or disagree with that testimony from Doctor Head?

A. I would strongly disagree.

MR. SULLIVAN: Objection.

What page are you on?

MR. BIONDI: I will do my examination and you do your’s.

MR. SULLIVAN: My recollection of the testimony is Chat --

Q. When you did your examination the grip strougth you couldn’t measure at all because he couldn’t make any type of grip at all, correct?

A. Limited.

Q. All these limitations that you spoke about, Doctor, were obviously caused by the accident that he had in August of 2006, correct?

A. Correct.

Q. Now, Doctor, let’s talk a little bit about the surgery that you propose. Okay.

Would it be a fair statement, Doctor, that you cannot guarantee the success of these surgeries?

A. No doctor can guarantee anything. So if you are using the word guarantee, that’s obviously correct.

Q. Okay. In fact, before the plaintiff would undergo these surgeries he would have to sign what’s called on informed consent, correct?

A. Yes.

Q. And what you would put in this informed consent is that not only his condition might not improve, his condition could get worse by these surgeries, fair statement, Doctor?

A. I think most informed consents do say that, yes.

Q. And you would specifically put that in as a matter of course, correct?

A. Yes.

Q. And you would make the patient sign that, correct?

A. Yes.

You don’t need me up here, Mr. Biondi.

Q. Despite your best intentions things do not always turn out the way you’d like, correct?

A. Correct.

Q. As evidenced by the first two surgeries that we saw in this particular case, correct?

A. Correct.

Q. So now the intention of this surgery is to hopefully have Mr. Nunez regain some of his motion in his fingers, correct?

A. Yes.

Q. Okay. So would it be a fair statement, Doctor, until you actually go in and do the surgery -- withdrawn.

The best way to determine exactly what the nature and the extent of a patient’s injury is is actually when you do the surgery, to look with the light of day, correct, Doctor?

A. I knew you were going there.

Wrung. That’s wrong in this regard.

Q. So it doesn’t matter what you find at surgery?

A. If that’s a general statement, of course it’s important. But not in this, the surgery that he needs, it doesn’t pertain to that.

Q. Okay. You have no way of knowing, Doctor, right now as you sit here right now whether he is going to regain any function, some function, some more function or the type of function that you told this jury, fair statement, Doctor?

You would hope that he would regain as much function as possible but you don’t know as you sit there right now how much function that he will actually regain, correct?

A. I can’t agree to that, Mr. Biondi. That would mean that we would never recommend surgery to any patient if we just felt that there was no way of knowing whether there would be any return, possibly no return.

Q. Doctor, even you, you have done surgeries, okay, and they haven’t turned out the way you wanted, correct, Doctor?

A. That’s correct.

Q. Despite going in ahead of time with the thought and with the hope that you are going to have a good outcome, correct, Doctor?

A. Correct.

THE COURT: And with the expectation that you would.

THE WITNESS: Correct. But in the vast majority of times that’s not the situation, fortunately.

Q. And Doctor, you are not a vocational rehabilitation expert, are you?

A. No.

Q. Okay. And you didn’t evaluate whether or not the patient’s cognitive or psychological condition, whether that impacts on his ability to return to work, fair statement?

A. I am a hand surgeon, Mr. Biondi.

Q. Okay. And Doctor, I would like you to assume that there was testimony by a vocational rehabilitation expert called by the defense in this case that presently before any additional surgery is done that Mr. Nunez could do certain jobs, for example, that he could do work as a solderer. Okay.

Do you have any opinion presently whether he could do work as a solderer using his hands presently?

MR. SULLIVAN: Objection, your Honor. I was asked to quote the transcript. I would ask that Mr. Biondi, in fairness, be asked to do the same.

THE COURT: I am sorry?

MR. SULLIVAN: I said I object. I was asked to quote the transcript and in fairness I would ask that Mr. Biondi be asked to do the same.

MR. BIONDI: Withdrawn.

Q. Doctor, right now presently do you have any opinion one way or the other as to whether or not --

THE COURT: And can you form at: Opinion.

Q. Have you formed an --

THE COURT: Ho, Can you. I don’t know that no can form an opinion.

MR. BIONDI: Fine.

Q. Doctor Posner, can you form an opinion based upon Mr. Nunez’ present condition, pre any eventual surgeries --

A. Right now.

Q. -- right now as to whether or not he could perform any occupation where he needs to use his hands and wrists?

MR. SULLIVAN: I am going to object to this, your Honor, in that I was not permitted to inguire in this area.

THE COURT: As to present, you were allowed as to present. In the future, oh, no. Let’s not cloud the record.

Go ahead.

A. You want to give me specifics or anything? I mean --

Q. We will start with any type of occupation whore he needs to use his hands or wrists?

A. He could do some very limited things now, but very limited.

Q. Like what, Doctor?

A. He could do some clerk activities. He certainly couldn’t do what you mentioned before about doing soldering, I wouldn’t imagine, he couldn’t do that.

Q. That would he impossible?

A. Yes.

Q. You would laugh at a person who would come into this courtroom and tell this jury --

THE COURT: Sustained.

MR. SULLIVAN: Objection, your Honor.

Q. Because you are laughing already.

A. Well, you are laughing so.

Q. I have to.

It would also be impossible for Mr. Nunez presently to be a forklift operator; isn’t that true. Doctor?

THE COURT: Sustained.

Do you know anything about forklift operators?

THE WITNESS: A little bit, your Honor.

THE COURT: You do. Okay.

Go ahead.

A. I don’t think he could be a forklift operator.

Q. What about a painter, Doctor?

A. No. He couldn’t grip the paint brush.

Q. What about cleaning vehicles and ??guipment?

A. To some limited degree probably he could.

Q. What about hand cutting and trimming?

A. I don’t believe so.

Q. Would that be the last thing you would put on the list for Mr. Nunez?

A. I don’t think he could do that.

Q. Now, Doctor, what would be -- withdrawn.

Would your recommendation be that he have both surgeries at the same time or would he have one surgery and then wait and then the other?

A. He should not do hoth at the sane time because he has some limited use of his hands now and I am sure he could take care of some of his activities of daily living, such as eating and his toilet needs. So you wouldn’t, you wouldn’t in an adult Ho both hands at the same time unless you had an acute traumatic situation like Mr. Nunez had, I mean. But in reconstructive surgery, no, you would do one at a time.

Q. So would you wait for that period of therapy to stop before you did the ether side?

A. I would wait until he had sufficient use of that hand that he said I could deal with things, do at least my activities of daily living, and then I would do the other side. If you are going to ask me in periods of time what I think, probably a minimum of about four months.

Q. Now, what would be the costs associated with these surgeries, we will start with first of all the physician services?

A. Can I mention I think this is a work related thing, this is a work related injury?

Q. Yes, but I just want to know what the cost is.

A. Well, it’s a fee schedule.

Q. On a private basis, forget about fee schedule, on a private basis what would you charge, your services for this type of surgery?

MR. SULLIVAN: Objection, your Honor, it’s beyond the scope.

MR. BIONDI: He said the surgery is indicated.

THE COURT: I will allow it.

A. I think there is a range, Mr. Biondi, but probably about $7,500.

Q. And then the hospital cost?

A. I am not very good at hospital costs, but it would probably be done as an outpatient, which means ambulatory surgery, so it would be the cost of anesthesiology, the recovery room, and I am not really sure.

Q. Can you give me a ballpark without guessing?

THE COURT: No, sustained.

Q. And those costs would be required, obviously, for both wrists, correct?

A. Yes.

Q. And then there is this 12 to 18 period of physical therapy that you would like to see after each surgery, correct?

A. You mean 12 to 18 months of physiotherapy?

Q. Right.

A. No, I said he would be followed for that period of time but the period of physiotherapy would be certainly for months and I’d say four months, five months, in that range, it might be longer.

Q. What would be the entire cost associated with that, Doctor, and the follow-ups?

A. I dun’t have a physiotherapy facility so I don’t really know what they charge.

Q. It would be frequent visits, how frequent would the visits be?

A. I think right after surgery I would say two to three times a week.

Q. For this tour month period?

A. No, two to three times a week certainly for about three or four weeks but then it would slack off.

Q. And Doctor, even with these proposed surgeries Mr. Nunez is going to have permanent functional limitations, correct?

A. In his upper extremities?

Q. Yes.

A. Yes.

Q. Explain to the jury that even with these surgeries what his functional limitations are or will be?

A. Well, we know he has wrist fusions and there are certain things that you can’t do with a wrist fusion. For instance, if one was a waiter and had to carry trays you couldn’t carry a tray in a typical position that a waiter does. I would not expect that he would get back 100 percent mobility, meaning that his fingers would not extend a hundred percent or flex a hundred percent. I think he would have some limitations, some permanent limitations.

What people can do after injuries and surgery really is such an individual thing because I have seen people with horrible injuries who have in their minds to disability and do very well. So there is always that, there is always other factors in it. But he is never going to be a hundred percent.

Q. And Doctor, you didn’t evaluate his hip or pelvis injuries, correct?

A. It’s out of my -- correct, I did non.

Q. You didn’t evaluate any facial injuries, correct?

A. No.

Q. You didn’t evaluate any brain injuries, correct?

A. Correct.

Q. Doctor Mazzela’s report was in your file?

A. Yes.

Q. And do you agree with Doctor Mazzela’s conclusion?

MR. SULLIVAN: Objection, your Honor.

THE COURT: Sustained as to form.

MR. BIONDI: Thank you, Doctor.

No further questions.

MR. SULLIVAN: I have just a couple, your Honor.

REDIRECT EXAMINATION

BY MR. SULLIVAN:

Q. Doctor Posner, Mr. Biondi asked you some questions about what Mr. Nunez’ functional use of his hands would be after the proposed surgery; do you recall that?

A. Yes, I do.

Q. And can you describe for this jury more what exactly Mr. Nunez will be able to do functionally with his hands after the surgery?

A. He will be able to grip things with power. He has normal sensibility now so that’s not going to change. You know, it you give me specifics. You know, this is such a broad topic area that, you know, I am trying to be as factual as possible. And there are people who have terrible injuries who have no disabilities, including amputations of fingers. So a lot ?? it depends on the motivation and the will of the individual.

MR. BIONDI: Objection, your Honor, move to strike.

THE COURT: Sustained.

Q. You were asked, Doctor Posner, about various occupations that Mr. Nunez would be able to do after the surgery with a greater function of his hands, that Mr. Biondi questioned you about, do you believe he will he able to perform some of those occupations?

MR. BIONDI: Objection, your Honor.

THE COURT: Sustained.

MR. SULLIVAN: Judge, he opened the door.

MR. BIONDI: No, I didn’t ask anything.

MR. SULLIVAN: May I approach, your Honor?

(Discussion held at the bench, off the record, among the Court and counsel.)

Q. Doctor Posner, describe for this jury some of the functional tasks that Mr. Nunez will, in your opinion, be able to do?

MR. BIONDI: Objection, your Honor.

THE COURT: Reasonably expected.

MR. SULLIVAN: I will rephrase it.

Q. Doctor Posner, describe with a reasonable degree of medical certainty some of the tasks that in your opinion Mr. Nunez will be able to perform after having this surgery that you have proposed?

MR. BIONDI: Objection.

THE COURT: I will allow tasks.

A. I am confused by the Judge’s --

THE WITNESS: What do you mean by tasks?

THE COURT: I am going to give you some.

THE WITNESS: Good.

THE COURT: All right. Flipping a broom?

THE WITNESS: No problem.

THE COURT: No problem.

THE WITNESS: Being a judge, no problem.

THE COURT: Well, we don’t know about that.

You think it’s as easy, it ain’t, not in this case.

How about taking a nail and a hammer and hammering that into a wall or a board?

THE WITNESS: Yes, yes, he could.

THE COURT: Could do that?

THE WITNESS: Yes, sir.

Q. And why is that?

THE COURT: Fly fishing?

THE WITNESS: If you are a fly fisherman we will have a long discussion later because I am a fly fisherman.

THE COURT: No, I am not. I just saw a program about it, which would seem to require the flipping of the wrist.

THE WITNESS: Well, no, there are two techniques. Some recommend you use your wrist action, like Let??y Kreh, other people don’t.

THE COURT: How do you do it, the often way?

THE WITNESS: Use more of a forearm.

THE COURT: So he can use his forearm but not the wrist, got you.

We got to expand our horizons, folks.

Q. Doctor Posner, you are saying in your expert opinion Mr. Nunez will be able to grasp tools?

A. Yes.

Q. And he will be able to hold onto things?

A. Yes.

Q. And he will be able to lift a moderate amount of weight?

MR. BIONDI: Objection.

A. Yes.

MR. BIONDI: Objection, your Honor.

MR. SULLIVAN: I have nothing further.

THE COURT: I will allow that.

Counsel, anything further?

MR. BIONDI: Yes.

RECROSS-EXAMTNATION

BY MR. BIONDI:

Q. Doctor, do you know what this man is going to b?? capable of doing after this suruery and without knowing what his cognitive and psychological issues are, can you tell this jury?

A. I can only speak for the extremities, Mr. Biondi. So if you ore going to ask me about other questions of cognitive, I can’t answer those questions.

Q. And are you able, oven let’s put aside the cognitive, let’s put aside the psychological, okay?

A. Yes.

Q. Just from the wrist, are you toiling us based -- do you have any background by way of this man’s work history, training, expertise, what this man would be capable of doing vocationally after this surgery; yes or no?

A. Yes. Yes.

Q. Could he do those jobs that we spoke about before?

A. You mean after the surgery?

Q. Yes.

A. I think he could probably do them, yes.

Q. He could be a solderer, he could be a forklift operator?

A. Yes.

Q. He could be a painter?

A. Yes.

Q. Okay, all those things, and you knew that because of your crystal ball that you have?

A. Don’t be facetious. It’s not a question of a crystal ball. It’s a guestion on --

THE COURT: If everything goes right at surgery he would be able to do it and if it doesn’t go right he won’t, right?

THE WITNESS: Yes.

THE COURT: Let’s go on.

Q. And that is despite the fact that his wrists are fused and that’s not going to change?

A. There are a lot of people, painters and forklift operators who have fused wrists. That’s nor. -- you are not crippled by having a wrist fusion. One of the defensive backs for the New York Jets fused his wrist. There is a current fireman now he has a wrist fusion.

THE COURT: Counsel, sustained.

Q. Do you know a forklift operator that has both wrists fused?

A. Off??and I couldn’t tell you.

MR. BIONDI: Nothing else, Judge.

MR. SULLIVAN: Nothing further.

THE COURT: Thank you, Doctor.

THE WITNESS: Thank you, your Honor.

THE COURT: I am glad we discussed fly fishing.

THE WITNESS: We could discuss it more if you would like.

(Witness excused.)

THE COURT: Counsel?

MR. SULLIVAN: Your Honor, can we take a brief recess at this point?

THE COURT: I think you better approach.

(Discussion held at the bench, off the record, among the Court and counsel.)

(Pause in the proceedings.)

THE COURT: Vie are on a break, folks. Oh, hold it.

(Discussion held at the bench, off the record, among the Court and counsel.)

THE COURT: All right. Now we are on a break.

We are going to go on the record.

(Jury exits the courtroom.)

THE COURT: Counsel, you are presenting a recurrent problem that this Court has faced in numerous cases with the Transit Authority. I extended your time to produce a doctor for today alter we did not do any work on Monday.

MR. BIONDI: And Friday.

THE: COURT: What?

MR. BIONDI: Friday.

THE COURT: Well, Friday was a holiday. I an not going to blame anyone for that.

You now tell me you have another witness that you did not disclose to me, did not put or, the stand yesterday, and now what?

MR. SULLIVAN: With all due respect, your Honor, I did identify this, we had a conversation about this on Thursday and we talked about possibly coming in on Monday, but Mr. Biondi as well as myself and your Honor felt that to come in for two witnesses that would be on the stand for a sum total of a half hour at the most was a waste of time.

THE COURT: Well, where are they?

MR. SULLIVAN: That, Judge, I can’t answer for you right now. As far as I understood they were supposed to he here by 11:30. I anticipated finishing up with Doctor Posner, moving quickly into the two brief witnesses and being done this morning. Why they are not here, Judge, I don’t know.

THE COURT: Well, did you want to put bin back on the stand?

MR. BIONDI: No, we stipulated that.

MR. SULLIVAN: We stipulated out the issue that we had with respect to Mr. Nunez.

THE COURT: Fine.

You want to put her on the stand?

MR. BIONDI: It’s rebuttal. It he is going to call someone I rather have him call someone, then put someone on for rebuttal.

THE COURT: What exactly would you like me to do, counsel, lot me hear?

I mean you don’t produce witnesses and everything is my fault.

MR. SULLIVAN: There are two things, there is a witness coming over from the ?? ransit Authority with a file of Mr. David Morales who was one of the witnesses that testified on Thursday afternoon. His file had been marked and offered into evidence.

THE COURT: What are we talking about?

MR. BIONDI: His file was never offered into evidence.

MR. SULLIVAN: Yes, it was.

THE COURT: What are we talking about? Tell me what we are talking about?

MR. SULLIVAN: David Morales was the witness that Mr. Biondi had subpoenaed from the New York City Transit Authority Drug and Alcohol Program, the Employee Assiscance Program. On my examination of him --

THE COURT: And I denied that into evidence.

MR. SULLIVAN: No, Judge.

THE COURT: Yes.

MR. SULLIVAN: We can read the transcript, if you would like, because I have it here. What you said is we will rule on that later, okay. And then after the witness was done testifying we never ruled on it and the witness lett with the file. So the file is now coming back.

THE COURT: Is that what we are talking about?

MR. SULLIVAN: No. That’s one other issue.

THE COURT: So let’s deal with that issue right now. I would like the evidentiary purpose of that file.

MR. SULLIVAN: Sure. That witness --

THE COURT: Because what you said to me at a bench conference was that it is on credibility.

MR. SULLIVAN: No, Judge, it has multiple purposes.

THE COURT: What is the value?
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