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 § 1146. Drivers to exercise due care
Notwithstanding the provisions of any other law to the contrary, every driver of a vehicle shall exercise due care to avoid colliding with any bicyclist, pedestrian or domestic animal upon any roadway and shall give warning by sounding the horn when necessary. For the purposes of this section, the term “domestic animal” shall mean domesticated sheep, cattle and goats which are under the supervision and control of a pedestrian.
CREDIT(S)
(Added L.1984, c. 429, § 1. Amended L.1988, c. 559, § 2.)
HISTORICAL AND STATUTORY NOTES
1996 Main Volume
1988 Amendment. L.1988, c. 559, § 2, eff. Jan. 1, 1989, removed horses from definition of domestic animal.
Effective Date. Section effective Aug. 18, 1984, pursuant to L.1984, c. 429, § 3.
Derivation. Former section 1154, L.1959, c. 775; repealed by L.1984, c. 429, § 2. Said former section 1154 was from Vehicle and Traffic Law of 1929, § 1154, added L.1957, c. 698, § 4; and repealed by section 2314 of this chapter. Said Vehicle and Traffic Law of 1929 § 1154, was from Vehicle and Traffic Law of 1929 § 85, subd. 4, added L.1930, c. 756, § 3; and repealed by L.1957, c. 698, § 5.
CROSS REFERENCES
Operation of bicycles and play vehicles, see Vehicle and Traffic Law § 1230 et seq.
RESEARCH REFERENCES
2010 Electronic Update
ALR Library
24 ALR 3rd 183, Automobiles: Duty and Liability With Respect to Giving Audible Signal Upon Approaching Pedestrian.
Encyclopedias
42 Am. Jur. Proof of Facts 2d 1, Negligence of Pedestrian Struck by Motor Vehicle.
10 Am. Jur. Proof of Facts 3d 1, Motorist's Negligence in Child “Dart-Out” Case.
NY Jur. 2d, Automobiles & Other Vehicles § 780, Crossing Streets and Highways.
NY Jur. 2d, Automobiles & Other Vehicles § 940, Left Turns.
NY Jur. 2d, Automobiles & Other Vehicles § 984, Culpable Conduct of Pedestrian--Crossing at Unusual Place or Diagonally.
NY Jur. 2d, Automobiles & Other Vehicles § 993, Children Crossing or About to Cross Street--Crossing Between Intersections.
NY Jur. 2d, Automobiles & Other Vehicles § 994, Children Crossing or About to Cross Street--Darting or Stepping Into Path of Vehicle.
NY Jur. 2d, Automobiles & Other Vehicles § 1126, Generally; Negligence.
NY Jur. 2d, Government Tort Liability § 104, Adjacent Areas; Overhanging Trees.
Forms
Carmody-Wait, 2d § 39:181, Automobile Accidents.
Carmody-Wait, 2d § 172:108, Test for Determining Right to Privacy; Relevant Factors.
McKinney's Forms, Selected Consol. Law, Vehicle and Traffic Law § 1146 Form 1, Complaint by Pedestrian to Recover Damages for Injuries Sustained in Automobile Accident.
Treatises and Practice Aids
New York Pattern Jury Instructions--Civil 2:75, Motor Vehicle Accidents--Pedestrian Crossing Highway.
New York Pattern Jury Instructions--Civil 2:76, Motor Vehicle Accidents--Pedestrian Walking Along Roadway.
New York Pattern Jury Instructions--Civil 2:76A, Motor Vehicle Accidents--Bicyclist Along Roadway.
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1. Law governing
Provision of this section requiring drivers to exercise due care to avoid colliding with any pedestrian upon a roadway was properly applied to defendant involved in accident which took place at intersection controlled by traffic light, and the case was not controlled by section 1150 requiring pedestrians to be subject to traffic signals. Pratt v. Melton (3 Dept. 1979) 72 A.D.2d 887, 422 N.Y.S.2d 169, affirmed 51 N.Y.2d 837, 433 N.Y.S.2d 760, 413 N.E.2d 1174. Automobiles 
144.1(1)
1.5. Duty and liability
Bicyclists and motorists are each required to obey the statutes governing traffic and are entitled to assume that the other also will do so. Palma v. Sherman (2 Dept. 2008) 55 A.D.3d 891, 867 N.Y.S.2d 111. Automobiles 
212
2. Due care, generally
Due care, which a driver has a statutory duty to exercise to avoid colliding with any pedestrian on any roadway, under New York law, is that care which is exercised by reasonably prudent drivers. Kane v. U.S., 2002, 189 F.Supp.2d 40. Automobiles 
160(1)
Driver of United States Postal Service (USPS) truck failed to exercise reasonable care, under New York law, to avoid hitting pedestrian who was crossing the street just outside of the intersection, proximately causing pedestrian's injuries, and thus federal government was 90% at fault in pedestrian's action under Federal Tort Claims Act (FTCA); driver did not look carefully before proceeding to turn, as he did not see the pedestrian until after he hit her, although she had walked across the entire front of the truck. Kane v. U.S., 2002, 189 F.Supp.2d 40. Automobiles 
160(4); Automobiles 
226(3)
Motorist was not liable for an accident in which he struck a child who ran into the street, mid-block; the motorist exercised due care. Reid v. Miguel (2 Dept. 2007) 43 A.D.3d 814, 844 N.Y.S.2d 318. Automobiles 
162(5)
Motorist did not exercise requisite due care to avoid the collision with plaintiff's minor daughter, where motorist did not keep his eyes on the road at all times while approaching plaintiff's daughter but, instead, looked away from the road, to his left, and observed plaintiff just before the collision, and observed daughter prior to the collision and failed to warn her that he was approaching. Stallings v. Copeland (4 Dept. 2006) 28 A.D.3d 1215, 814 N.Y.S.2d 472. Automobiles 
162(1); Automobiles 
162(2)
Motor vehicle driver who struck child was not negligent in failing to avoid child, where evidence showed that child darted out from behind other vehicles that were stopped in traffic, directly into the path of the vehicle, and there was no evidence that driver was driving too fast. Sheppeard v. Murci (2 Dept. 2003) 306 A.D.2d 268, 761 N.Y.S.2d 244. Automobiles 
162(5)
Evidence that pedestrian crossed street behind truck that was stopped at intersection and that left-turning motorist, who struck pedestrian, would have been unable to see him was sufficient to support conclusion that motorist did not violate statutes requiring motorists to yield to pedestrians in crosswalks and to exercise due care to avoid colliding with a pedestrian. Nazario v. Stalica (4 Dept. 2000) 272 A.D.2d 903, 707 N.Y.S.2d 575. Automobiles 
160(4)
Administrative Appeals Board resorted to mistaken and unreasonable inferences in finding that driver failed to exercise due care to avoid striking a pedestrian, in accident in which driver struck child who darted out into highway, where driver was driving under the speed limit and looking ahead with visor down in face of lowering sun, and child was running from the direction of the sun on the left front. Russell v. Adduci (3 Dept. 1988) 140 A.D.2d 844, 528 N.Y.S.2d 232. Automobiles 
144.2(9.6)
Evidence that driver came to complete stop at intersection, signaled intention to turn left, looked to both sides, and commenced turn only after truck driver motioned for him to make turn, and that at time of collision with pedestrian, driver was traveling at approximately five miles per hour, supported jury's determination in pedestrian's action against driver that driver exercised due care. Olson v. Dougherty (3 Dept. 1987) 128 A.D.2d 920, 512 N.Y.S.2d 730. Automobiles 
244(6)
In action arising when automobile struck boy who was crossing street, plaintiff was entitled to appropriate instruction on statutory standard of care: that operator of vehicle must exercise due care to avoid colliding with any pedestrian on any roadway and must give warning by sounding a horn when necessary. Gonzalez v. Medina (1 Dept. 1979) 69 A.D.2d 14, 417 N.Y.S.2d 953. Automobiles 
246(5)
Motorist, whose vehicle struck pedestrian while he was returning to car parked on median of interstate expressway, had been negligent in failing to see such pedestrian and his family until motorist was 50 to 60 feet from them, in operating vehicle in median lane at close to maximum allowable speed while he was tired and in having his headlights on low beam. Merrill v. State, 1981, 110 Misc.2d 260, 442 N.Y.S.2d 352, affirmed 89 A.D.2d 802, 453 N.Y.S.2d 383, affirmed 89 A.D.2d 802, 453 N.Y.S.2d 384. Automobiles 
160(3)
A motorist is negligent whenever he fails to look out for pedestrians at a crossing, or when he sees, and does not, so far as is in his power, avoid pedestrians. Linton v. Forman Family, Inc., 1961, 215 N.Y.S.2d 878. Automobiles 
160(3)
3. Sounding horn
As a matter of law, motorist was not negligent in sounding his horn as he approached in-line skater from behind, even though sound of horn allegedly startled skater and caused him to swerve into the road. Bachman v. Cook (4 Dept. 2001) 281 A.D.2d 938, 722 N.Y.S.2d 332. Automobiles 
151
Failure of driver to sound horn when confronted with sudden emergency created by pedestrian crossing four-lane highway did not constitute violation of former section 1154 [now this section] where evidence indicated that pedestrian was crossing highway 75 to 85 feet beyond intersection, at point where pedestrians were not expected to cross. Kernaghan v. Fisher (3 Dept. 1975) 50 A.D.2d 695, 375 N.Y.S.2d 459. Automobiles 
160(3)
Where weather conditions were unfavorable and where driver saw pedestrian about to enter crosswalk with her umbrella held in such position as to obscure her view to some extent, due care provision of former section 1154 [now this section] dictated that driver making left turn across crosswalk, which pedestrian was entering, wait or sound warning of his approach or that he proceed at slower rate of speed. Klucserits v. Llope (3 Dept. 1975) 49 A.D.2d 409, 375 N.Y.S.2d 639. Automobiles 
160(4)
Every driver of vehicle must exercise due care to avoid colliding with any pedestrian upon any roadway and give warning by sounding horn if necessary. Waterfall v. Taylor (3 Dept. 1970) 35 A.D.2d 619, 312 N.Y.S.2d 753. Automobiles 
160(1); Automobiles 
160(3)
Referee's finding that motorist, who was proceeding at 35 miles per hour in 50-mile speed zone in rural area on two-lane road in early afternoon on clear day, who sounded his horn, slowed down and skidded when he observed 14-year-old girl enter highway from behind bus, not a school bus, coming from opposite direction and who struck girl after she “froze for a split second and then commenced to run,” failed to use due care in avoiding collision with pedestrian was not supported by substantial evidence. Kilroy v. Tofany (4 Dept. 1970) 33 A.D.2d 1092, 308 N.Y.S.2d 283. Automobiles 
144.2(11)
In action for death of pedestrian at street intersections, plaintiff was entitled to a charge that, if the driver's view was obstructed as he approached the intersection, he was bound by Highway Law of 1909, § 286, to blow his horn or give warning of his approach; there being testimony that the night was stormy and misty. Thomson v. Gasteiger (2 Dept. 1922) 199 A.D. 744, 192 N.Y.S. 430. Automobiles 
246(51)
Where the plaintiff's intestate, after passing in front of an automobile standing on the west side of a street, failed to look to the north, and was struck and killed by the defendant's automobile coming from that direction without undue speed, negligence cannot be based upon the failure of the chauffeur to blow his horn where, instead of doing so, he endeavored to change the course of the car to avoid the decedent, for he was placed in a sudden emergency. Chiappone v. Greenbaum (1 Dept. 1919) 189 A.D. 579, 178 N.Y.S. 854.
Blowing the horn of an automobile when approaching a pedestrian on the highway is not negligence rendering the owner liable for injuries to the pedestrian caused by his confusion from the giving of the signal. Wall v. Merkert (1 Dept. 1915) 166 A.D. 608, 152 N.Y.S. 293.
Not every driver who comes upon a bicyclist must sound a horn; whether it is negligent to fail to employ a warning via a horn must be considered in the light of the relevant circumstances. Doubrovinskaya v. Dembitzer, 2008, 20 Misc.3d 440, 858 N.Y.S.2d 874. Automobiles 
151
Motorist has duty to keep reasonably vigilant lookout for pedestrians, to sound his horn when reasonably prudent person would do so to warn a pedestrian of danger and to operate vehicle with reasonable care to avoid colliding with a pedestrian on the roadway. Merrill v. State, 1981, 110 Misc.2d 260, 442 N.Y.S.2d 352, affirmed 89 A.D.2d 802, 453 N.Y.S.2d 383, affirmed 89 A.D.2d 802, 453 N.Y.S.2d 384. Automobiles 
160(3)
4. Traffic controls
That traffic signal at intersection was in favor of motorist does not discharge him from liability, if he carelessly runs down a pedestrian in his path, even though pedestrian was not protected by any right of way. Counihan v. J.H. Werbelovsky's Sons, Inc. (1 Dept. 1957) 5 A.D.2d 80, 168 N.Y.S.2d 829. Automobiles 
160(3)
In action for death of pedestrian who died as result of injuries sustained when he was struck by truck while crossing street at intersection, wherein there was evidence that traffic light changed from green to red for pedestrian and from red to green for truck driver only after pedestrian was more than half way across street, evidence established that accident happened solely by reason of truck driver's failure to give pedestrian right of way, failure to stop at corner, and failure to have his attention before him and to use required diligence. Miller v. Parness, 1960, 200 N.Y.S.2d 189, dismissal denied 13 A.D.2d 975, 218 N.Y.S.2d 580, modified on other grounds 14 A.D.2d 914, 221 N.Y.S.2d 610. Automobiles 
244(36.1); Automobiles 
244(37)
5. Pedestrian behavior
Under New York law, a pedestrian who crosses outside the crosswalk has a duty to exercise greater care for her own safety while crossing the street. Kane v. U.S., 2002, 189 F.Supp.2d 40. Automobiles 
217(1)
Pedestrian was negligent in crossing outside crosswalk and in failing to look as carefully as she should have for oncoming traffic, and thus pedestrian was 10% at fault for the injuries she sustained when driver of a United States Postal Service (USPS) truck hit her, in her action against federal government under Federal Tort Claims Act (FTCA), applying New York law. Kane v. U.S., 2002, 189 F.Supp.2d 40. Automobiles 
217(1); Automobiles 
217(5); Automobiles 
226(3)
6. Sufficiency of evidence
Motorist reasonably assumed that pedestrian standing at side of road would remain there until traffic passed, and therefore evidence was insufficient, in prosecution following fatal accident, to prove motorist guilty of failure to exercise due care, even though motorist was proceeding at 38 miles per hour in a 30 miles per hour zone; motorist testified that he saw pedestrian standing at side of road, and felt the impact after he glanced to the other side, and a witness following motorist's vehicle testified he never saw pedestrian until she was struck. People v. Christmann, 2004, 3 Misc.3d 309, 776 N.Y.S.2d 437. Automobiles 
355(4)
7. Parking spaces or lots
Jury verdict finding that driver of vehicle, in which passenger was injured when it collided with another vehicle, whose driver admitted that he pulled out of parking space in parking lot without looking, was negligent but that her negligence was not proximate cause of accident was not inconsistent and against weight of evidence. Almestica v. Colon (2 Dept. 2004) 12 A.D.3d 627, 785 N.Y.S.2d 522. Automobiles 
247
8. Negligence actions
City traffic regulation regarding right of way of vehicles and pedestrians, rather than statute requiring drivers to exercise due care to avoid colliding with any bicyclist, pedestrian or domestic animal, was applicable standard for determining negligence in action to recover damages for personal injuries sustained in vehicle-pedestrian accident. Ferguson v. Iqbal (2 Dept. 2006) 33 A.D.3d 657, 823 N.Y.S.2d 180. Automobiles 
160(1)
Jury verdict, finding that motorist was negligent in collision with bicyclist but that such negligence was not proximate cause of the accident, was inconsistent and against weight of the evidence; to find motorist negligent, jury had to have determined that he failed to use due care by failing to sound his horn or by proceeding to pass bicyclist, even though motorist should have been aware that bicyclist would be moving back into motorist's lane after she passed obstacle in roadway, it was clearly foreseeable that bicyclist would collide with motorist, and although bicyclist admittedly did not use hand signal and might have failed to look before she moved back into motorist's lane, the jury could not find that bicyclist's failure to signal or to look before changing lanes was sole proximate cause of the collision because of the negligence determination against motorist. Doubrovinskaya v. Dembitzer, 2008, 20 Misc.3d 440, 858 N.Y.S.2d 874. Automobiles 
358
The failure of a motorist to sound the horn, even if negligent, may not be the proximate cause of a collision with a bicyclist. Doubrovinskaya v. Dembitzer, 2008, 20 Misc.3d 440, 858 N.Y.S.2d 874. Automobiles 
201(1.1)
9. Summary judgment
On motion for summary judgment in personal injury action brought by father of child who was struck by automobile while riding bicycle, motorist demonstrated prima facie entitlement to judgment as a matter of law by establishing that contact occurred when child attempted to enter parking lot in violation of motorist's right of way, at speed too great for conditions, while automobile was stopped and waiting to exit parking lot, and that contact occurred in such manner that motorist was unable to either warn child or avoid contact. Palma v. Sherman (2 Dept. 2008) 55 A.D.3d 891, 867 N.Y.S.2d 111. Judgment 
185.3(21)
Genuine issue of material fact existed as to whether plaintiff driver had been comparatively negligent in failing to keep proper look-out for traffic, precluding summary judgment in negligence action. Hernandez v. New York City Transit Authority (1 Dept. 2008) 52 A.D.3d 367, 860 N.Y.S.2d 75. Judgment 
181(33)
Genuine issue of material fact existed as to whether defendant driver failed to exercise due care to avoid accident, precluding summary judgment in negligence action. Hernandez v. New York City Transit Authority (1 Dept. 2008) 52 A.D.3d 367, 860 N.Y.S.2d 75. Judgment 
181(33)
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