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Supreme Court, Appellate Division, Second Department, New York.
Stephanie CONTE, Respondent,
v.
CITY OF NEW YORK, Appellant.
Dec. 16, 2002.
Pedestrian brought action against city, seeking to recover damages for injury she allegedly sustained when she fell on sidewalk. The Supreme Court, Kings County, Spodek, J., entered jury verdict in favor of pedestrian in principal sum of $450,000, and denied city's motion to set aside award of damages as excessive and to set interest on judgment at a rate less than 9%. City appealed. The Supreme Court, Appellate Division, held that: (1) award of damages in amount of $300,000 for future pain and suffering deviated materially from what would be reasonable compensation for pedestrian's injury, and (2) city failed to overcome presumption that statutory rate of interest of 9% per annum was fair and reasonable.
Affirmed as modified.
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      115VII Amount Awarded
            115VII(B) Injuries to the Person
                115k127.18 Arm, Hand, Wrist, and Shoulder Injuries
                      115k127.21 k. Fractures, Sprains, and Connective Tissue Injuries. Most Cited Cases 
     (Formerly 115k130.2)
Award of damages in amount of $300,000 for future pain and suffering deviated materially from what would be reasonable compensation for injury pedestrian sustained when she fell on sidewalk, although she dislocated shoulder of her dominant arm, and as a result, experienced pain and loss of movement in that shoulder, as well as difficulty in performing activities around her home and hobbies which she previously enjoyed. McKinney's CPLR 5501(c).
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219 Interest
      219IV Recovery
            219k67 k. Evidence. Most Cited Cases 
City failed to overcome presumption that statutory rate of interest of 9% per annum was fair and reasonable in connection with award of damages for injury pedestrian sustained when she fell on sidewalk. McKinney's CPLR 5004.
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*430 In an action to recover damages for personal injuries, the defendant appeals, as limited by its brief, *431 from so much of (1) a judgment of the Supreme Court, Kings County (Spodek, J.), dated October 25, 2001, as, upon a jury verdict, is in favor of the plaintiff and against it in the principal sum of $450,000 ($150,000 for past pain and suffering and $300,000 for future pain and suffering), and (2) an order of the same court, dated March 25, 2002, as denied its motion pursuant to CPLR 4404(a) to set aside the award of damages as excessive, and to set the interest on the judgment at a rate less than 9%.
ORDERED that the judgment is modified, on the law, without costs or disbursements, and a new trial is granted on the issue of damages for future pain and suffering only, unless within 30 days after service upon the plaintiff of a copy of this decision and order, the plaintiff shall serve and file with the office of the Clerk of the Supreme Court, Kings County, a written stipulation consenting to reduce the verdict as to damages for future pain and suffering from the sum of $300,000 to the sum of $150,000, and to the entry of an appropriate amended judgment; in the event the plaintiff so stipulates, then the judgment, as so reduced and amended, is affirmed, without costs or disbursements, and the matter is remitted to the Supreme Court, Kings County, for the entry of an appropriate amended judgment with interest at the rate of 9% per annum; and is further,
ORDERED that the order dated March 25, 2002, is modified accordingly.
The plaintiff dislocated the shoulder of her dominant arm when she fell on a sidewalk. As a result of this injury, the plaintiff**577 experienced pain and loss of movement in that shoulder. The plaintiff also experienced difficulty in performing activities around her home and hobbies which she previously enjoyed.
[1] The award of damages deviated materially from what would be reasonable compensation to the extent indicated herein (see CPLR 5501[c]; Rodriguez v. New York City Tr. Auth.,
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[2] The defendant failed to overcome the presumption that the statutory rate of interest of 9% per annum (see CPLR 5004) was fair and reasonable (see Guido v. State of New York,
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