.‘ STATE OF NEW YORK
DEPARTMENT OF HEALTH

433 River Street, Suite 303 Troy, New York 12180-2299
Barbara A. DeBuono, M.D., M.P.H. Dennis P. Whalen
Commissioner Executive Deputy Commissioner

September 10, 1998

ERTIFIED MAIL - RETURN RECEIPT REQUESTED

Leni S. Klaimitz, Esq. : Matthew Miller, M.D.
NYS Department of Health 42-07 30th Avenue
5 Penn Plaza - Sixth Floor Astoria, New York 11103

New York, New York 10001

Richard W. Nicholson, Esq.
Schiavetti, Geisler et al.

1633 Broadway

New York, New York 10019

RE: In the Matter of Matthew Miller, M.D.
Dear Ms. Klaimitz, Dr. Miller and Mr. Nicholson:

Enclosed please find the Determination and Order (No.98-99) of the Professional
Medical Conduct Administrative Review Board in the above referenced matter. This
Determination and Order shali be deemed effective upon receipt or seven (7) days after mailing

by certified mail as per the provisions of §230, subdivision 10, paragraph (h) of the New York
State Public Health Law.

Five days after receipt of this Order, you will be required to deliver to the Board of
Professional Medical Conduct your license to practice medicine if said license has been revoked,
annulled, suspended or surrendered, together with the registration certificate. Delivery shall be
by either certified mail or in person to:

Office of Professional Medical Conduct
New York State Department of Health
Hedley Park Place

433 River Street-Fourth Floor

Troy, New York 12180



If your license or registration certificate is lost, misplaced or its whereabouts is otherwise
unknown, you shall submit an affidavit to that effect. If subséquently you locate the requested
items, they must then be delivered to the Office of Professional Medical Conduct in the manner
noted above.

This exhausts all administrative remedies in this matter [PHL §230-c(5)].
Sincerely,

J Y %J MQ,QL\ N

Tyrone T. Butler, Director
Bureau of Adjudication

TTB:nm

Enclosure



COoPRY

STATE OF NEW YORK : DEPARTMENT OF HEALTH (Petitioner)

In The Matter Of Administrative Review
Board (ARB)
Matthew Miller, M.D. (Respondent) Determination and
Order 98 - 99

Proceeding to review a Determination by a Hearing Committee (Committee)
from Board for Professional Medical Conduct (BPMC)

Before Board Members : Briber, Grossman, Lynch, Price & Shapiro.
Administrative Law Judge James F. Horan served as the Board's Administrative Officer.

For the Respondent: Richard W. Nicholson, Esq.
For the Petitioner: Leni S. Klaimitz, Esq.

In this proceeding, we consider whether the Respondent physician, non-psychiatrist, practiced
medicine with negligence and with moral unfitness, by participating in a consensual sexual
relationship with a patient (Patient B) during the time that the Respondent provided medical treatment
to and prescribed medication for Patient B. After a hearing into charges that the P;'espondent
committed misconduct due to his conduct involving Patient B and due to his medical treatment for
another patient (Patient A), a BPMC Committee dismissed all the charges. The Petitioner now moves
pursuant to N.Y. Pub. Health Law § 230-c(4)(a)(McKinney's Supp. 1998) for the ARB to review the
Committee's Determination dismissing the negligence and moral unfitness charges concerning the
conduct toward Patient B. After reviewing the record and submissions by both parties, we sustain the
Committee's Determination dismissing the negligence charges, we overturn the Committee's
Determination on moral unfitness and we sustain the charge that the Respondent practiced with moral
unfitness for participating in a sexual relationship with Patient B, during the time he treated the
Patient. We vote 4-1 to suspend the Respondent's New York Medical License for three years, to stay

the suspension and to place the Respondent on probation for three years.

The Petitioner commenced the proceeding by filing charges with BPMC [Petitioner Exhibit
1] alleging that the Respondent violated N. Y. Educ. Law §§6530(3-6) & (21)(McKinney Supp.
1998), by:

- practicing medicine with negligence on more than one occasion,

- practicing medicine with gross negligence;




- practicing medicine with incompetence on more than one occasion;

- practicing medicine with gross incompetence;, and,

- failing to maintain accurate records.

These charges related to the medical treatment that the Respondent provided to Patients A and B and
to the Respondent's sexual relationship with Patient B. The Petitioner also charged that the
Respondent's sexual relationship with Patient B evidenced moral unfitness in medical practice, a
misconduct violation under N. Y. Educ. Law § 6530(20)(McKinney Supp. 1998). The record referred
to the Patients by initials to protect their privacy. A hearing on those charges ensued before the
BPMC Committee, who subsequently rendered the Determination now on review.

The Committee's Determination dismissed all charges against the Respondent. As relevant on
this review, the Committee found that the Respondent engaged in a sexual relationship with Patient
B for sixteen months, while he treated the Patient and prescribed medication for her. The Committee
found no evidence that the Respondent used his ability to prescribe as a way to coerce the Patient into
the sexual relationship, found that the Respondent prescribed Valium for the Patient for alcoholism
and found that the Patient's alcohol consumption decreased during the treatment with Valium. The
Committee found nothing in statute or in the American Medical Association's Code of Medical Ethics
that established firm standards concerning relationships between patients and non-psychiatrist
physicians'. The Committee found no negligence or incompetence in the Respondent's treatment for
the Patient. N

As to the sexual relationship, the Committee found that the relationship posed serious ethical
questions that required a determination on a case-by-case basis. The Committee dismissed the moral
unfitness charge upon concluding that no evidence existed showing that the Respondent exploited the
Patient's trust, knowledge, emotions or influence. The Committee concluded that the Respondent's
conduct represented an isolated incident of poor judgement, rather than a pattern of behavior.

In reaching their findings and conclusions, the Committee relied on the testimony by the

Respondent. The Committee found Patient B lacking in credibility and found her testimony evasive,

! Under N. Y. Educ. Law § 6530(44) (McKinney Supp. 1998), a psychiatrist commits
misconduct by having contact of a sexual nature with a patient.
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