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Supreme Court, New York.
Queens County
Herman SCOTT, Plaintiff,
v.
NEW YORK CITY TRANSIT AUTHORITY, Defendant.
No. 23465/04.
February 26, 2008.
Short Form Order
Hon. David Elliot.
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In this action by plaintiff Herman Scott to recover for injuries alleged to have been sustained as a result of the negligence of the defendant, defendant moves, pursuant to CPLR 4404(a), to set aside the verdict.
The grounds for the motion, as set forth in the notice of motion, are the interests of justice and that the verdict was not supported by sufficient evidence or, alternatively, that the award should be reduced as it deviates materially from what would be reasonable compensation.
After trial, the court extended the time for the defendant to move pursuant to CPLR 4404. Nevertheless, defendant did not attach a transcript of the proceedings at trial. In reply to plaintiff's counsel's assertion in his opposition papers that a trial transcript should have been provided to the court, citing McCarthy v. 390 Tower Assoc.

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=7050&FindType=Y&SerialNum=2006959820"
 LLC, 9 Misc3d 219, defense counsel provides an invoice from the court reporter dated February 11, 2008, and asserts that: “As of the date of this affirmation [February 25, 2008], I have not received the transcript.” The court reporter has reported to the court that the transcript, though prepared, was not paid for or picked up by defense counsel by the time of the submission of this motion.
In any event, plaintiff has provided portions of the transcript sufficient to allow this court to determine one of the issues raised on the motion, to wit, whether admission of the photographs of the accident site was proper.
Plaintiff testified that, on March 12, 2004, he fell on the M4 staircase at the Jamaica Center subway station, Jamaica, in the County of Queens, City and State of New York. He described the staircase as a double staircase with a trough in the middle where the posts were located. Plaintiff sought to introduce certain photographs which showed the general area at the entrance to the stairway from the street to the subway station and the M4 staircase with the center handrail and a close up of a trough on the right side of the M4 staircase. The photographs were taken by plaintiff about one month or a month and a half after the accident. He testified as to the first three photographs that they accurately reflected the way the stairs looked on March 12, 2004. The first three photographs were admitted into evidence without objection. Additional photographs (plaintiff's exhibit 5D-J) were admitted over defense counsel's objections. Plaintiff had testified that the photographs of the M4 staircase fairly and accurately represented the way it looked on the date of his accident with one difference. The trough that was in the middle of the staircase had been filled in with cement.
A discussion was held outside of the jury's presence. This court noted that there had been a discussion prior to the commencement of the trial as to the use of photographs which showed what could be considered to be a subsequent repair, that is, the filling in of the trough. It had been plaintiff's counsel's position that, when plaintiff whit to take pictures of the area, shortly after the accident other condition varied. Defense counsel was offered the opportunity to have an offer of proof but did not do so. He objected to the photographs on the ground that they did not depict the accident site as it appeared on the date of the accident. He did not challenge the representation that the photographs were taken about one month after the accident.
As noted by plaintiff's counsel in his opposition papers, it was the defendant's position at trial that it did not know whether a trough was present on the stairway at the time of the accident. The photographs, plaintiff's exhibit 5A-C were admitted without objection. The other photographs, plaintiff's exhibit 5D-J were admitted with the objection that they did not represent the condition of the stairway at the time of the accident. Given the defense's position that it did not know whether a trough was present, admission of the photographs was appropriate to enable plaintiff to prove that the claimed defect was, in fact, present at the time of the accident.
The motion by defendant to set aside the verdict is denied as to that branch based upon introduction of the photographs of the stairway. The other branches of the motion are denied based upon the failure to submit a transcript in support of defendant's remaining contentions.
Dated May 29,2008
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