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Supreme Court of New York.
Queens County
Herman SCOTT, Plaintiff,
v.
NEW YORK CITY TRANSIT AUTHORITY, Defendant.
No. 234652004.
June 4, 2008.
Affirmation in Opposition
William Gentile.
WILLIAM GENTILE, an attorney duly admitted to practice before the Courts of the State of New York, affirms the following under penalty of perjury:
1. I am an associate of the firm of GODOSKY & GENTILE, P.C., attorneys for plaintiff, Herman Scott (hereinafter the “plaintiff”), and as such, I am fully familiar with the facts and circumstances at issue herein. This affirmation is made upon information and belief, the source of which are the files maintained by this office.
2. I submit this affirmation in opposition to defendant NEW YORK CITY TRANSIT AUTHORITY's motion pursuant to CPLR § 4404 to: a) “set aside the verdict or in the alternative, for a new trial in the interest of justice” and b) “set aside the verdict as to damages for past pain and suffering, or alternatively, reducing the $1,200,000 jury verdict on the ground that it deviates materially from reasonable compensation” pursuant to CPLR § 5501(c).
3. As an initial matter, we note that the defendant has not attached the trial transcript to its motion. Failure to attach a trial transcript to a CPLR § 4404 motion requires the court to rely on its recollection as to what evidence was produced at trial and whether motions were properly made; it can render the motion defective. See McCarthy v. 390 Tower Assoc., LLC,
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 9 Misc.3d 219. This Court granted defendant's motion for an additional fifteen days to file its post-trial motion, giving defendant thirty days total - ample time to obtain a complete, expedited trial transcript. However, for unexplained reasons, the defendant has chosen to submit its motion without the transcript, putting both the plaintiff and this Court in the difficult position of weighing the defendant's arguments with only memory as a guide. Considering that the trial lasted over two weeks, the trial transcript is necessary to accurately review what took place at trial. Your affirmant, in response to defendant's motion, has ordered portions of the trial transcript but has not obtained the entire transcript as it is apparent the defendant did not order an expedited transcript.
Counter Statement of Facts
4. Annexed hereto as “Exhibit A” is a copy of plaintiff's Discovery Demand dated August 30, 2006, in which plaintiff requested that the defendant produce “design plans and specifications for construction and installation of the stairways at Parsons/Archer Avenue Subway Station”. Annexed as Exhibit “B” is the Defendant's Discovery response dated January 26, 2007 objecting to this demand as being “overbroad, unduly burdensome and totally irrelevant”. In the approximately 16 months between service of plaintiff's Discovery Demand and the commencement of trial, defendant never produced the requested design plans and specifications.
5. Annexed hereto as Exhibit “C” is a trial subpoena signed by Judge Schulman on December 5,2007 directing defendant to produce “design plans and specifications for construction and installation of the M4 stairway at Parsons/Archer Avenue Subway Station”, one day before the start of jury selection[FN1]. Annexed hereto as Exhibit “D” is the defendant's affirmation in support of their motion to quash the plaintiff's trial subpoena; defendant argued that the plaintiff was seeking evidence on the eve of trial in contravention of the Article 31 of the CPLR. This Court properly denied defendant's motion, finding that the plans were relevant and had been timely demanded by the plaintiff. See transcript of pre-trial motion annexed hereto as Exhibit “E”. It is indeed ironic that slightly over a month after making this motion to quash, defendant made an inverse motion, seeking permission to re-open its case to include this very evidence!
FN1. As this Court is aware, a jury was initially selected on December 6, 2007. Thereafter, the trial was adjourned and the jury was dismissed. The second jury, selected on January 2, 2008, is the jury which rendered the verdict.
6. In its opening statements, defense counsel stated that defendant did not know whether a trough was present down the center handrail at the time of the accident and emphasized that it was the plaintiffs burden to prove the trough had in fact been there. See portions of the trial transcript annexed hereto as Exhibit “F”. Furthermore, during the trial the defendant again denied that the trough existed at the time of the accident, thereby making the photographs necessary to show the likelihood that the condition existed and conformed with the plaintiff's testimony.
7. The defendant is mistaken in its description of the pictures that were admitted over its objection and what those pictures depicted. Plaintiffs exhibit 5A-C were admitted without objection as they depicted the stairs leading down to the M4 stairway. See trial transcript p. 13 line 23. Plaintiff's exhibit 5D-J were admitted over defense objection; defense counsel took issue with the fact that the photographs did not represent the accident site in the exact same condition as on the day of the accident. See trial transcript p. 16 line 9. We respectfully remind this Court that the defendant did not contest the authenticity of the photos or the time when they were taken. The only objection that the defendant had was to the difference in the appearance of the trough. See trial transcript p. 16 line 12.
8. The defendant also did not object to Stanley Fein's testimony based on a review of the photographs in evidence. Mr. Fein relied on the photographs to describe what he saw when he inspected the staircase. Mr. Fein testified that the only difference in appearance between his inspection of the stairs and the photos in plainitff's exhibit 5C-J was that the cement that filled in the trough was darker at his inspection than in the pictures. Mr. Fein testified that the cement patterns showed clear signs that there previously had been a trough present down the middle handrail, as the cement consisted of different material than the rest of the stairs. He also saw a line going down the stairs where the trough once was.
9. At the charge conference for the liability phase of the trial, the defendant conceded that the plaintiff was not required to prove notice of the defectively designed drainage trough. More importantly, this element was not charged to the jury.
10. The plaintiff subpoenaed one of defendant's employees, Angela Grant, to testify on January 9, 2008 during the liability phase of the trial. As the defendant was not able to produce Ms. Grant on that date, the trial was continued to January 10, 2008. On January 9, the plaintiff put the defendant on notice that it would seek a missing document charge for the design plans and specifications for the M4 staircase which defendant had failed to produce. On January 10, the defendant again failed to produce the Ms. Grant due to an alleged scheduling problem. At this point the plaintiff rested. The defendant asked that the trial be adjourned until Friday, January 11, 2008 so that it could call Ms. Grant. Defense counsel did not mention searching for documents when he requested the adjournment. This court expressed displeasure for the defendant's continued delay in producing this witness, but granted the continuance. This Court also informed the defendant that it would grant a missing document charge for the design documents, but offered the defendant the alternative of stipulating that it was unable to locate the documents and that the trough had been in existence at some point. The defendant agreed to these stipulations and thus avoided the missing document charge. On January 11, 2008, Ms. Grant was produced. The defendant then looked in the hall, supposedly to see if any witnesses were present but without identifying what such witness(es) would testify to. As no witnesses were present, the defense rested.
11. During the damages trial the defendant essentially conceded the injuries claimed by plaintiff; the medical findings of the defendant's expert differed little from those of plaintiff's expert. The plaintiff testified, and his medical history confirmed, that he required surgical repair of a torn quadriceps tendon in his right leg. The plaintiff described his long and painful rehabilitation that enabled him to return to walking without a cane, including over three months of physical therapy. He also testified that up to the date of the trial, he was performing exercises on a near daily basis in order to keep mobility in his leg.
12. The plaintiff also described in vivid detail the long term consequences of his injury and the effects on every movement of his daily life. As he testified, he is unable to perform even the most basic daily functions without some limitation of use of his leg, and experienced weakness and pain daily. He has difficulty with showering, walking up and down stairs, and walking even moderate distances.
13. The defendant's expert, Dr. Sanford Werth confirmed that the plaintiff suffered a ruptured quadriceps tendon which was causally related to the plaintiff's accident. Dr. Werth testified that during his examination of the plaintiff, he noted signs of atrophy in the plaintiff's leg and patellar grinding. Dr. Werth admitted that the patellar grinding was an indication of the development of arthritis and could indicate future complications for the plaintiff. He also directly attributed the atrophy and patellar grinding to the plaintiff's quadriceps rupture.
14. Dr. Ajoy Sinha, the plaintiffs surgeon, testified that he performed surgery on the plainitff and ordered his rehabilitation. Dr. Sinha testifed that an individual with a ruptured quadriceps tendon is at extremely high risk of re-rupturing the tendon. He opined that the plaintiff's limitations in daily life were permanent and, moreover, were necessary to avoid future injury. Dr. Sinha emphasized that the rehabilitation that the plaintiff underwent was painful, and testified that the plaintiff required extensive therapy to get to the point where he could walk without a cane.
15. Dr. Sinha also opined that the atrophy noted by Dr. Werth was an indication of very serious future problems due to increased weakness in the muscle. He stated that atrophy generally increases over time; his prognosis for plaintiff was very poor. Furthermore, Dr. Sinha opined that the patellar grinding was an indication of arthritis consistent with the plaintiff's complaints of daily pain. Most importantly, Dr. Sinha opined that the patellar grinding involved the loss of space between the patella and the femur, which would very likely necessitate a total knee replacement in the future.
16. At the end of the damages trial the jury returned a verdict of $600,000 for past pain and suffering from the date of the accident, March 14, 2004 to the date of the verdict. The jury awarded future pain and suffering in the amount of $600,000 for a life expectancy of 18 years.
ARGUMENT
17. It should be noted that as to the liability phase of the trial, the defendant asks this court for a new trial in the interest of justice based on evidentiary rulings made: 1) allowing the plainitff s exhibit 5C-J into evidence over defense objection and 2) for failing to allow the defendant to re-open it's case to show design drawings of the M4 stair case. Both of these rulings only address the plainitff s theory of liability for the drainage trough and in no way effect the cause of action for debris left on the stairs for which the jury, by separate interrogatory, found the defendant 100% liable. Therefore, even if the court were to grant the defendant's motion as to these evidentiary rulings (which we submit the court should not), the jury's verdict would still stand as to liability. Based on this alone, these rulings, at worst, resulted in harmless error.
18. Notwithstanding the above, the evidentiary rulings the defendant challenges were proper. Furthermore, the defendant cannot show that these rulings prejudiced the jury's factual findings as to the drainage trough. A motion for a new trial may be founded upon exceptions taken during the trial to rulings of the trial judge. However, the motion should only be granted where evidence was improperly admitted or excluded over objections, and serious prejudice to the unsuccessful party resulted. Amaro v. City of New York.
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 40 N.Y.2d 30.
THE DEFENDANT IS NOT ENTITLED TO A NEW TRIAL BASED ON THE INTRODUCTION OF PLAINTIFF'S EXHIBIT 5C-J IN EVIDENCE
19. The defendant claims that the trial court erred in admitting photos of the M4 stairway due to the fact that the photos depict the staircase in a “substantially altered” condition. Neither the applicable case law on the admissibility of photographs of defective conditions, nor the case law in defendant's motion support defendant's position. Furthermore, this issue was already fully addressed during the trial outside the presence of the jury and should not be re-litigated in this motion. See Exhibit “F”.
20. The photographs in question were taken by the plaintiff in either late April or early May of 2004. The plaintiff testified that the photos in plaintiff's exhibit 5C-J show the staircase where he fell. The plaintiff stated that the staircase was in substantially the same condition in the photos as the day he fell except that in the photos there was less litter on the stairs and a drainage trough down the middle of the stairs had been filled in by concrete. See generally the trial transcript 15 throuh 17
21. The defendant did not object to the testimony by plaintiff that when he returned to the stairway, he saw the center trough of the M4 stairway filled in with concrete. The only objection raised by the defendant was the introduction of the photos. Therefore, the photos merely displayed what was already in evidence through testimony.
22. The defendant relies on case law that restricts the use of post accident photos to prove notice where there is an inadequate foundation laid to show they represent how a defect looked on the date of the accident (See affidavit of Jay Solomon, paragraph 16). What the defendant fails to recognize is that the photos were not admitted to prove notice. In fact, the defendant conceded during the charge conference that the plaintiff did not have to prove notice for the theory of liability pertaining to the drainage trough. The photos were admitted for two reasons: 1) to allow the jury to understand the nature of the accident as described by the plaintiff; and 2) to rebut the defendant's assertion that the trough was not present when the plaintiff fell.
23. Defense counsel's opening remarks clearly questioned the existence of the trough down the middle of the center handrail at the time of the accident. Plaintiff's Exhibit 5C-J show cement patterns that are consistent with an area being filled in by concrete. These photos were relevant to rebut the inference that the plaintiff was simply “making up” the existence of the trough. By calling into question the existence of the trough on their own property, the defendant clearly opened the door to the photos coming into evidence to show the existence of the design defect.
24. A photograph's relevance depends on whether it depicts a material fact at a particular time relevant to the action. It is not necessary that the picture have been taken at the time of the accident, but it is important that what is pictured is in substantially the same condition as at the relevant time. Taylor v. New York City Transit Authority,
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 48 NY2d 903 (1979). Even if conditions has changed, the photograph may still be admissible if the proponent can explain the changes and the trier of fact is not likely to be misled thereby. Saparito v. City of New York,
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 14 NY2d 474, (1964), People v. Jahelka
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 174 AD2d 488, 488 (1st Dept 991).
25. In this case, what the pictures depicted was relevant to showing whether or not there was a trough at one time. The condition of the stairs in plaintiff's exhibit 5C-J was adequately explained to the jury and there was no risk that the jury would be misled by them. Since there was no trough in the pictures, one could argue the photos supported the defendant's theory in defending the case. The defense asserted that the trough was not there at the time of the accident and went so far as to argue that rust patters in the photos showed the plaintiff was lying. The central issue litigated with regard to the defective design of the drainage trough was whether it existed or not. The photographs were the most relevant evidence in solving that dispute and clearly admissible for that purpose.
26. Even if the defendant were correct that the admission of the photos was error, (which it clearly was not), there is no prejudice to the defendant. Amaro, supra. The changed condition as testified to by the plaintiff was used by the defense to show there was no trough at the time of the accident. Furthermore, the pictures merely showed what the plaintiff had already testified he saw when he returned to the stairs. The photos showed what the defendant argued was there - “no trough”! Therefore, in the very least, it would be harmless error to admit the photos into evidence. If anything, the photos were more prejudicial to the plaintiff's version than the defendant's.
27. The defendant cites case law that is entirely inapplicable to the facts of this case. The plaintiff did not introduce the photos to show notice of the defect. The photos do not show the defect that is the subject of the lawsuit. What they show is cement patterns that indicate there was a trough there at one time. Any difference between what the photos depict and the way the stairs looked at the time of the accident was adequately explained to the jury and in no way threatened to mislead the jury.
28. The defendant also claims that the plaintiff's expert, Stanley Fein should have been precluded from offering testimony based upon the photographs because the testimony was speculative. As an initial matter, the defendant did not raise this objection at trial and cannot for the first time raise this issue in a CPLR 4404 motion. See CPLR 4017.
29. The admission of an expert opinion is a matter within the sound discretion of the court. Dufel v. Green,
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 84 N.Y.2d 795, 797-798, (1995). An expert's evidence “ ‘must be based on facts in the record or personally known to the witness”’ Santoni v. Bertelsmann Prop., Inc.,
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 21 A.D.3d 712, 714-715, 800 N.Y.S.2d 676 (2005), quoting Samuel v. Aroneau,
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 270 A.D.2d 474, 475, 704 N.Y.S.2d 652 [2000], lv. denied 95 N.Y.2d 761, 714 N.Y.S.2d 711 (2000).
30. Stanley Fein's testimony was not based on mere speculation, but on the ample evidence already adduced at trial that a trough existed down the middle handrail of the M4 stairway. The plaintiff and the station manager, Linda Louie, both testified that there had been a trough present down the middle handrail. The plaintiff estimated the dimensions of the trough. Ms. Louis stated that the middle trough looked similar to the drainage troughs depicted on the outside of the stairs in the photos of the stairs admitted in evidence. See trial transcript p. 41 line 24. Furthermore, the existence of the trough was confirmed by Mr. Fein's inspection of the stairs two and a half years after the accident and from photos taken of the stairs two months of the accident. His conclusion was that there was no need for a drainage trough to run down the middle of the stairs. This was not speculation, but a reasoned opinion based on ample evidence of a defective design of the stair.
31. The defendant misplaces it's reliance on Obeler v. City of New York as a basis for excluding Mr. Fein's testimony. The expert in Oboler relied on photos that were taken at an unknown time. Furthermore, the photos in Obeler did not accurately depict the depth of the alleged defect. The conclusions of Mr. Fein were based on photos from a definite time period close to the accident. Furthermore there was no issue raised at trial with relation to the depth of the trough. The issue in this case was that the trough should not have been placed down the middle of the stairway, since this was an unnecessary tripping hazard. The photos provided evidence that corroborates the testimony of the plaintiff and defendant's employee that a trough was present on the date of the accident.
THE COURT PROPERLY DENIED THE DEFENDANT'S MOTION TO RE-OPEN THEIR CASE TO SUBMIT DESIGN PLANS OF THE M4 STAIRWAY
32. The New York City Transit Authority, in an example of unmitigated gall, asks this court to set aside the jury's verdict because it was not permitted to present evidence of the design of the stairs after the defense had rested its case.
33. The evidence the defendant sought to introduce after they rested is the very same evidence that was requested by the plaintiff and then objected to by the defendant as irrelevant and unduly burdensome to produce over a year before the trial. See EXHIBIT “B”. This is the very same evidence that this court ordered the defendant to produce a month before the trial started after and after the defendant filed an emergency motion to quash the plaintiff's subpoena for design specifications. This is not newly discovered evidence, but a document that was in the exclusive possession of the defendant that could have been turned over to the plaintiff had the defendant timely complied with discovery requests and this court's order. The defendant did not make an effort to get the design plans of the M4 staircase until they were faced with a missing document charge for failure to produce those documents. In fact, when the defendant asked to continue the trial on January 10, 2008 to produce Ms. Grant, they did not mention any attempt to bring in design plans for the M4 stairway. On January 10, 2008, the defendant stipulated the trough was there at some point and that design plans fo the M4 staircase could not be located. The stipulation was done in open court and on the record.
34. The defendant entered a binding stipulation on the record that it could not find design plans and specifications of the M4 stairway. The defendant further stipulated that there was a trough down the middle of the center handrail at one time. These stipulations are enforceable and binding upon the defendant pursuant to CPLR 2104. Therefore, the evidence the defendant wanted to introduce would have been irrelevant for the purpose they intended to introduce it. The defendant cannot contradict a fact judicially stipulated to.
35. When the formal requirements for a binding stipulation have been met, very few grounds exist for avoiding its enforcement. Furthermore, the party seeking to undo a stipulation will bear a heavy burden. Morretta v. Dyson,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&ReferencePositionType=S&SerialNum=1991092828&ReferencePosition=655"
 1991, 173 A.D.2d 257, 258, 569 N.Y.S.2d 654, 655 (1st Dep't), quoting Hallock v. State of New York, 1984, 64 N.Y.2d 224, 230, 485 N.Y.S.2d 510, 512, 474 N.E.2d 1178, 1180.
36. A stipulation is a contract, and like any contract it may only be invalidated on such grounds as fraud, collusion, mistake, accident or overreaching. Hallock v. State of New York,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&ReferencePositionType=S&SerialNum=1985110425&ReferencePosition=1180"
 supra, 64 N.Y.2d at 230, 485 N.Y.S.2d at 512, 474 N.E.2d at 1180. See also Sontag v. Sontag.
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 1985, 114 A.D.2d 892, 495 N.Y.S.2d 65 (2d Dep't), appeal dismissed 66 N.Y.2d 554,498 N.Y.S.2d 133, 488 N.E.2d 1245 (undue pressure to settle exerted by judge may constitute duress but only upon proof of a threat that precluded the exercise of free will); Yuda v. Yuda,
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 1988, 143 A.D.2d 657, 533 N.Y.S.2d 75 (2d Dep't) (settlement of divorce action was unenforceable where terms were unconscionable).
37. The defendant refused to look for this evidence until after they were faced with a missing document charge. The long sought evidence suddenly appeared after the plaintiff presented his case, and most importantly, after the plaintiff's expert was asked on cross about why he had not read the design drawings of the stairs in formulating his opinion. The questions of the plaintiff's expert were disingeniously made when defense counsel knew that the plaintiff had been asking for designs of the stairs for a long time. What must be made clear is that this evidence was not newly discovered at the close of trial. The defendant, after a full trial where there had already been a continuance of the trial granted to the defendant because of communication problems with their witness Angela Grant, in an act of desperation decided to look for design plans of the stairs because they were faced with a missing document charge. The court rightly denied the motion of the defendant at trial because the manifest injustice to the plaintiff would have forced the entire trial to be re-litigated. The time to have located and produced the documents in question was certainly before discovery was concluded and well before defendant stipulated that the documents could not be located. Defendant should not be heard to complain now after it chartered it's own course.
38. This court was well within it's discretion to deny the defendant's motion. The order of introducing evidence and the time when it may be introduced are matters generally resting in the sound discretion of the trial court, Feldsberg v. Nitschke
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 49 N.Y.2d 636, 643 (N.Y. 1980) citing 6 Wigmore, Evidence (3d ed), § 1867, p 498). This doctrine recognizes the court's power to permit the introduction of evidence after the close of the offerer's case or to prohibit the same. Feldsberg v. Nitschke,
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 49 N.Y.2d 636, 643 (N.Y. 1980), see also Agate v Morrison,
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 84 NY 672.
39. A similar situation to this case was confronted by the Court of Appeals in Schozer v. William Penn Life Insurance Company of New York, where the defendant, after resting, asked to introduce a newly discovered x-ray. The Court of Appeals held that the trial court properly exercised it's discretion in precluding the evidence after all witnesses had testified and trial strategies had been fully executed. 84 N.Y.2d 639 at 647, (1994). The circumstances in this case is quite similar to Schozer, except for one difference, the evidence in this case was not newly discovered. The prejudice to the plaintiff in producing the designs of the stairs after the trial strategies of both parties were executed is manifest and would have forced a re-trial of the entire liability phase of the case with respect to the drainage trough. Most importantly, the plaintiff's expert was deprived the opportunity to examine the documents relating to design of the stairs before he testified.
THE PAST AND FUTURE PAIN AND SUFFERING AWARDED PLAINTIFF DID NOT MATERIALLY DEVIATE FROM WHAT IS CONSIDERED REASONABLE COMPENSATION
40. Defense counsel's argument that the jury award is excessive is without merit. The uncontroverted proof is that Mr. Scott suffered a traumatic rupture of his quadraceps tendon resulting in surgical repair, over six months of rehabilitation, and permanent long term consequences including worsening arthritis and the potential for a future knee replacement. This proof is emphasized by the defense experts conclusions that the plaintiff's right leg showed objective signs of atrophy being a full 1/2 inch smaller in circumference than his left leg. The defense expert noted patellar grinding which is a clear indication for arthritis forming in the knee and the potential for a knee replacement. The jury found that the future limitations Mr. Scott would suffer would last for 18 years.
41. CPLR §5501[c] provides in part:
In reviewing a money judgment in an action in which an itemized verdict is required...the Appellate Division shall determine that an award is excessive or inadequate if it deviates materially from what would be reasonable compensation.
This is generally held to be peculiarly a function for the jury (Hallenbeck v. Caiazzo,
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 41 AD2d 784 [3d Dept. 1973], 
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Petosa v. City of NY,
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 63 AD2d 1016 [2d Dept. 1978], Hofbauer v. Withey,
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 53 AD2d 936 [3d Dept. 1976]). In this regard, “It is well settled that the amount of damages to be awarded for personal injuries is primarily a question of fact for the jury” (Schare v. Welsbach Electric Corp.,
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 138 AD2d 477 [2d Dept. 1988], O'Brien v. Covert,
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 187 AD2d 419 [2d Dept. 1992]).
In Caprara v. Chrysler Corp.,
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 52 NY2d 114 [1981], the Court of Appeals pointed out that for a court to fulfill its responsibility in evaluating the amount of a jury verdict:
No less than a sophisticated elasticity will ever do. In no two cases are the quality and quantity of such damages identical. As has been pointed out by pragmatists and theorists who have wrestled with how the problem of how damages in such cases may be justly arrived at, evaluation does not lend itself to neat mathematical calculations.
Thus, “In ascertaining whether or not a verdict is excessive, consideration must be given to the nature and extent of the injuries; whether or not they are permanent; the extent of the pain, past, present and future; and what effects the lasting injury has, had or will have in the future” (Suria v. Shiffman,
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 107 AD2d 309 [1st Dept. 1985], mod. 67 NY2d 87 [1986], Riddle v. Memorial Hospital,
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 48 AD2d 750 [3d Dept. 1973]).
42. If the jury could have reached the determination upon a fair interpretation of the evidence, then the verdict should be upheld. In that regard, the evidence should be summarized in a light most favorable to plaintiffs. Cohen v. Hallmark Cards,
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 45 N.Y.2d 493, 410 N.Y.S.2d 282, 382 N.E.2d 1145, Nicastro v. Park,
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 113 A.D.2d 129, 495 N.Y.S.2d 184; Pomaro v. McKeon,
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 228 A.D.2d 572, 644 N.Y.S.2d 638; Harris v. Armstrong,
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 97 A.D.2d 947, 468 N.Y.S.2d 740, affd. 64 N.Y.2d 700, 485 N.Y.S.2d 523, 474 N.E.2d 1191; Bell v. Board of Education of the City of New York,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1997209160"
 90 N.Y.2d 944, 687 N.E.2d 1325(1997).
43. In the instant case, the plaintiff suffered a traumatic orthopedic injury that resulted in surgical repair with and long term physical therapy that the plaintiff continues on his own to this day. His injuries are permanent and getting worse with age. There is no case with identical injuries and prognosis to compare to the present case. It also must be emphasized that this case is unique insofar as the medical testimony was un-controverted by the defense.
44. A review of the following cases involving primarily knee injuries clearly justifies the jury's verdict for pain and suffering for the plaintiff in this case. Rodriguez v. NYC.

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&FindType=Y&SerialNum=1997080883"
 238 AD2d 125 [1st Dept. 1997], mod.on oth. gnds. 91 NY2d 76 [1997] (Fractured patella involving removal of half of kneecap merited pain and suffering award of over $1 million). Gutierrez v. NYC,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&FindType=Y&SerialNum=2000602751"
 276 AD2d 745 [2d Dept. 2000]; Pierce v. NYC,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&FindType=Y&SerialNum=1998183815"
 253 AD2d 545 [2d Dept. 1998] (Seven figure or higher awards for ankle fractures treated surgically). The same is true for chronic pain resulting from orthopedic injuries. See, Schwartz v. Rosenthal,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&FindType=Y&SerialNum=1997222829"
 244 AD2d 325 [2d Dept. 1997] ($3,840,000 future pain and suffering award reduced to $1,250,000 for chondromalacia and 4 herniated discs causing permanent pain). A seven figure award was held appropriate for an arm injury which caused “unremitting pain” back in 1983 (Sternemann v. Langs,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=155&FindType=Y&SerialNum=1983116802"
 93 AD2d 819 [2d Dept. 1983]). See, Jones v. Anastasopoulos,
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 229 AD2d 517 [2d Dept. 1996] ($2 million for knee injuries that resolved after surgery); Chainani v. Bd. of Ed.,
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 201 AD2d 693 [2d Dept. 1994], affd. 87 NY2d 370 [1995]) ($3 million upheld to young plaintiff primarily for fractured pelvis which had substantially healed);
45. The cases relied upon by the defendant in requesting remitturer do not adequately relate to this case. The Gainey case is merely an affirmance of a award for $300,000 past and $300,000 future pain and suffering for an individual who suffered a quadriceps tendon rupture requiring surgery and physical therapy. This case affirms a jury's verdict and does not set an upper limit on recovery. Furthermore, the plaintiff's severity of the plaintiff's condition was contested in that case. The Johnson case cited by the defendant involves a plaintiff who suffered from renal failure before her injuries and was clearly not in good physical condition at the time of the accident that caused the ruptured quadriceps tendon.
46. The facts of the plaintiff's case support an award of $600,000 dollars for past pain and suffering. During the damages trial the defendant essentially conceded the injuries claimed by plaintiff; the medical findings of the defendant's expert differed little from those of plaintiff's expert. The plaintiff testified, and his medical history confirmed, that he required surgical repair of a torn quadriceps tendon in his right leg. The combination of the pain experienced with the original rupturing of the plaintiff's tendon, the surgical repair and painful therapy to return to walking without a cane and the permanent limitations on the plaintiff's life that existed at the time of the verdict, all led the jury to reasonably conclude that $600,000 for pain and suffering and loss of enjoyment of life from March 12, 2004 to January 18, 2008 was well within what would be considered reasonable compensation.
47. The facts of the plaintiff's case support an award of $600,000 dollars for future pain and suffering for 18 years. Dr. Werth testified that during his examination of the plaintiff, he noted signs of atrophy in the plaintiff's leg and patellar grinding. Dr. Werth admitted that the patellar grinding was an indication of the development of arthritis and could indicate future complications for the plaintiff. He also directly attributed the atrophy and patellar grinding to the plaintiff's quadriceps rupture. Dr. Sinha testifed that an individual with a ruptured quadriceps tendon is at extremely high risk of re-rupturing the tendon. He opined that the plaintiff's limitations in daily life were permanent and, moreover, were necessary to avoid future injury. Dr. Sinha emphasized that the rehabilitation that the plaintiff suffered was painful, and required thorough therapy for plaintiff to get to the point where he could walk without a cane. Dr. Sinha also opined that the atrophy noted by Dr. Werth was an indication of very serious future problems due to increased weakness in the muscle. He stated that atrophy generally increases over time; his prognosis for plaintiff was very poor. Furthermore, Dr. Sinha opined that the patellar grinding was an indication of arthritis consistent with the plaintiff's complaints of daily pain. Most importantly, Dr. Sinha opined that the patellar grinding involved the loss of space between the patella and the femur, which would very likely necessitate a total knee replacement in the future. This future prognosis based on 18 years of life expectancy could clearly lead a reasonable juror that $600,000 was just compensation for future pain ans suffering and lost enjoyment of life. While such an award was not penurious, it could certainly be considered at the lower end of compensation for such pain, limitation and a likely total knee replacement.
WHEREFORE, it is respectfully requested that the Court render an Order denying the defendant's motion should be denied in it's entirety, together with such other, further and different relief as may seem just and proper.
Dated: New York, New York February 20, 2008
Herman SCOTT, Plaintiff, v. NEW YORK CITY TRANSIT AUTHORITY, Defendant.
2008 WL 5706628 (N.Y.Sup. ) (Trial Motion, Memorandum and Affidavit )
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