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Supreme Court, Appellate Division, Second Department, New York.
David RISHTY, etc., appellant,
v.
DOM, INCORPORATED, et al., respondents.
Nov. 4, 2009.
Background: Fifteen-year-old club patron and his father brought action against club and its owner, seeking damages for injuries patron allegedly sustained while attending alternative rock concert at club. The Supreme Court, Kings County, Schack, J., granted defendants' motion for summary judgment dismissing complaint. Plaintiffs appealed.
Holding: The Supreme Court, Appellate Division, held that fact issues precluded summary judgment.
Reversed.
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A property owner must act in reasonable manner to prevent harm to those on its premises, which includes duty to control conduct of persons on its premises when it has opportunity to control such conduct, and is reasonably aware of need to do so.
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Genuine issues of material fact existed as to whether club and its owner should have been aware of and controlled conduct of its patrons at alternative rock concert, which included “moshing,” and, if so, whether their failure to do so was proximate cause of injuries allegedly sustained by 15-year-old club patron at concert, precluding summary judgment in personal injury action brought by patron and his father against club and owner.
*152 Frekhtman & Associates (Rosato & Lucciola, P.C., New York, N.Y. [Joseph S. Rosato], of counsel), for appellant.
Hawkins, Feretic & Daly, LLC, New York, N.Y. (Beth A. Kennelly of counsel), for respondents.
WILLIAM F. MASTRO, J.P., RUTH C. BALKIN, RANDALL T. ENG, and JOHN M. LEVENTHAL, JJ.
In an action to recover damages for personal injuries, etc., the plaintiff appeals from an order of the Supreme Court, Kings County (Schack, J.), dated August 8, 2008, which granted the defendants' motion for summary judgment dismissing the complaint.
ORDERED that the order is reversed, on the law, with costs, and the defendants' motion for summary judgment dismissing the complaint is denied.
Elliot Rishty (hereinafter Elliot), then 15 years old, was injured when he allegedly was struck in the face by an unidentified individual while attending an alternative rock concert at a venue known as Club Warsaw, which is owned by DOM, Incorporated (hereinafter together the defendants). Following the incident, the plaintiff, in his individual capacity and as Elliot's father and natural guardian, commenced this action alleging, inter alia, that the defendants negligently failed to adequately supervise and control the crowd at Club Warsaw. The plaintiff claims that the defendants allowed club patrons to engage in “moshing,” an aggressive form of dancing which involves physical contact, for an extended period of time before Elliot was injured, and that Elliot was struck by one of the moshing participants when the “mosh pit” spread over the dance floor. The defendants subsequently moved for summary judgment dismissing the complaint, and the Supreme Court granted their motion, concluding, inter alia, that Elliot's injury was not foreseeable. We reverse.
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[2] A property owner must act in a reasonable manner to prevent harm to those on its premises, which includes a duty to control the conduct of persons on its premises when it has the opportunity to control such conduct, and is reasonably aware of the need to do so (see D'Amico v. Christie,
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 71 N.Y.2d 76, 85, 524 N.Y.S.2d 1, 518 N.E.2d 896; Boyea v. Aubin,
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 65 A.D.3d 736, 883 N.Y.S.2d 808; Jayes v. Storms,
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 12 A.D.3d 1090, 1091, 784 N.Y.S.2d 471; Kern v. Ray,
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 283 A.D.2d 402, 724 N.Y.S.2d 457). However, the owner of a public establishment has no duty to protect patrons from unforeseeable and unexpected assaults (see Giambruno v. Crazy Donkey Bar and Grill,
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 65 A.D.3d 1190, 885 N.Y.S.2d 724; Millan v. AMF Bowling Ctrs., Inc.,
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 38 A.D.3d 860, 861, 833 N.Y.S.2d 173; Cutrone v. Monarch Holding Corp.,
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 299 A.D.2d 388, 389, 749 N.Y.S.2d 280).
[3] Here, the defendants made a prima facie showing of their entitlement to judgment as a matter of law by submitting, inter alia, the deposition testimony of their production manager, who observed no moshing on the night Elliot was injured, *153 and claimed that club security did not permit mosh pits to form during concerts. The defendants also submitted Elliot's own deposition testimony, which indicated that he did not see the individual who hit him. However, in opposition to the motion, the plaintiff submitted evidence, including the affidavits of two nonparty witnesses, indicating that patrons at the club had been engaged in moshing for approximately 15 minutes before Elliot was injured, and that Elliot, who was not engaged in moshing, was elbowed or struck in the face by one of the moshing participants when the mosh pit spread in size. Under these circumstances, questions of fact exist as to whether the defendants should have been aware of and controlled the conduct of its patrons and, if so, whether the failure to do so was a proximate cause of Elliot's injury (see Boyea v. Aubin,
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 65 A.D.3d 736, 883 N.Y.S.2d 808; Jayes v. Storms,
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 12 A.D.3d at 1091, 784 N.Y.S.2d 471; Kern v. Ray,
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 283 A.D.2d 402, 724 N.Y.S.2d 457; see also Rotz v. City of New York,
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 143 A.D.2d 301, 532 N.Y.S.2d 245; cf. Stafford v. 6 Crannel St.,
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 304 A.D.2d 997, 759 N.Y.S.2d 231).
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