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HEADNOTES
Witnesses
Right to Call Witness

Defendant was properly precluded from calling witness that it produced without notice on final day of testimony, day added by
court at defendant's request in order to hear testimony on another matter; moreover, defendant had failed to exercise due
diligence in securing witness's attendance, and proposed testimony was not material.

Negligence
Comparative Negligence

Plaintiff was not comparatively negligent where evidence showed that metal spike over which plaintiff tripped and fell was
thin, dark, protruded only few inches from sidewalk, and was not plainly visible at night.

Damages
Future Damages

While plaintiff sustained severe brain injury resulting in permanent cognitive impairment affecting her memory, concentration,
organizational ability and emotional response, award of $5 million for future pain and suffering was excessive.

Damages
Lost Earnings

Award for future lost earnings, although based upon projected annual earnings from position that plaintiff never interviewed for
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and was never offered, was reasonable since evidence showed that plaintiff had bright career prospects and that her annual
salary would have increased *208 from amount she was earning at time of accident.

Judgment, Supreme Court, New York County (Carol E. Huff, J., and a jury), entered March 3, 2004, inter alia, awarding
plaintiff $5 million for future pain and suffering over 40 years upon plaintiff's stipulation reducing the award therefor from $9
million, $6,858,672 for future lost earnings and $657,000 for past lost earnings, modified, on the facts, to vacate the awards for
future pain and suffering and past and future lost earnings and remand for a new trial solely as to such damages, and otherwise
affirmed, unless plaintiff, within 30 days of service of a copy of this order, with notice of entry, stipulates to reduce the awards
for future pain and suffering to $3,000,000, for future lost earnings to $5,278,119 and for past lost earnings to $466,652, and to
the entry of an amended judgment in accordance therewith.

The trial court properly exercised its discretion in precluding defendant from calling a witness that it produced without notice
on the final day of testimony, a day added by the court at defendant's request in order to hear testimony on another matter (see
Feldsberg v Nitschke, 49 NY2d 636, 643 [1980]). Moreover, defendant had failed to exercise due diligence in securing the
witness's attendance (see Herbert v Edwards Super Food Stores-Finast Supermarkets, 253 AD2d 789 [1998]), and the
proposed testimony was not material. The jury's finding that plaintiff was not comparatively negligent is supported by the
weight of the evidence, which shows that the metal spike over which plaintiff tripped and fell was thin, dark, protruded only a
few inches from the sidewalk, and was not plainly visible at night (see Nallan v Helmsley-Spear. Inc., 50 NY2d 507, 516-517
[19801:McDermott v Coffee Beanery. Ltd., 9 AD3d 195, 206 [2004]). While plaintiff sustained a severe brain injury resulting
in, inter alia, permanent cognitive impairment affecting her memory, concentration, organizational ability and emotional
response, the award of $5 million for future pain and suffering deviates materially from what is reasonable compensation under
the circumstances, and we accordingly reduce the award therefor as indicated (CPLR 5501 [c]; Reed v City of New York, 304
AD2d 1, 6-7 [2003]./v denied100 N'Y2d 503 [2003]).

The dissent's downplay of Reed as an appropriate damage analogue does not withstand scrutiny. In addition to her myriad
injuries, which prevented her from holding a simple job for more than a few months, the plaintiff there suffered seizures, which
she would likely suffer in the **2 future, as a result of the accident. Furthermore, she was found to be demented due to memory
loss and an inability to perform thought-control functions. *209 Her experts agreed that her postaccident condition posed a risk
of deteriorating into Parkinson's and/or Alzheimer's disease. The jury award of $9.275 million for brain injuries (Flynn v
General Motors Acceptance Corp.. 179 Misc 2d 555 [1998]), cited by the dissent, is hardly an exemplar for us on appellate
review. The dissent justifies its reliance on Flynn on the ground that “the voice of the jury is the voice of the community, and it
should not be so cavalierly ignored.” Of course, that is not the standard of appellate review. An award is excessive if it
deviates materially from what would be reasonable compensation (seeCPLR 5501 [c]). The standard for that determination is

set by judicial precedent, not juries.

The award for future lost earnings based upon projected annual earnings of $150,000 is speculative in view of evidence that
plaintiff never interviewed for and was never offered the position that would have paid her that amount (cf” Cranston v Oxford
Resources Corp.. 173 AD2d 757, 758 [1991]./v denied78 NY2d 860 [1991]). However, the evidence does show that plaintiff
had bright career prospects and that her annual salary would have increased from the $75,000 she was earning at the time of the
accident. Based upon the estimates provided by plaintiffs economist, an award of $5,278,119 constitutes reasonable
compensation for future lost earnings. The jury's award for past lost earnings exceeds the $466,652 calculated by her own
economist and otherwise lacks support, and we modify accordingly. Concur-Sullivan, Nardelli and Williams, JJ.

Saxe, J.P., dissents in part in a memorandum as follows: I disagree with the majority's further reduction of the verdict for future
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pain and suffering. Plaintiff suffered a devastating traumatic brain injury, resulting in multiple life-altering cognitive
impairments. The jury's award of $9 million for future pain and suffering was appropriate to the particular circumstances, and
certainly, the award as reduced by the trial court to $5 million cannot be said to deviate materially from what would be
reasonable compensation under the circumstances.

The jury in the present case awarded plaintiff $9 million over 40 years, based upon the particular facts of this plaintiff's ruined
life. Before the accident, she had been a highly skilled, sought-after pattern maker at Calvin Klein, a premier fashion house. But
more than that, she had been a vital, creative, sociable, adventurous 35-year-old woman, who looked forward to the time when
she could have a family and be a mother, which she said had been m She now suffers significant cognitive deficits
affecting her memory, organizational ability, attention span and concentration, as well as a mood disorder *210 marked by
severe depression, and is in constant pain from persistent headaches. Her entire life has been stunted in all its essentials.

The jury heard testimony that plaintiff will never be able to return to work, or engage in any type of meaningful employment.
Her treating neurologist made a diagnosis of dementia based upon the constellation of plaintiffs symptoms, which includes
confusion, disorganization, inability to plan, inability to carry out activities of daily life, and memory difficulties with respect to
verbal information. She has trouble completing simple tasks, and cannot balance a checkbook or cook. Her fiundamental
personality has changed: she is nervous, anxious, depressed, and, importantly, her dream of having a family is unrealizable. As
she explained during her **3 testimony, “I cannot take care of myself. How can I take care of a baby?” These sad
circumstances, as well as the jury's conclusion that plaintiff's future pain and suffering award was intended to cover a period of
40 years, support the conclusion that the verdict for future pain and suffering reached by the jury in this matter constitutes
reasonable compensation.

In concluding that the trial court's award of $5 million for future pain and suffering deviates materially from what is reasonable
compensation under the circumstances, the majority cites Reed v City of New York (304 AD2d 1, 6-7 [2003].lv denied100
NY2d 503 [2003]). That case also concerned a plaintiff who suffered brain damage with similar deficits in cognitive functions;
the jury there, based upon what it heard as to that particular plaintiff's life, awarded $2.5 million for future pain and suffering
over 30 years, an award affirmed by this Court. But that finding as to the value of that particular plaintiff's expected future pain
and suffering does not require that any future plaintiff suffering a similar injury should be limited to a similar sum.

While the injury here was similar to that suffered by the plaintiff in Reed, the proven effects of the injury on the respective
plaintiffs' lives were different. In Reed there was no indication that the plaintiff had been engaged in an ambitious or personally
rewarding career, nor that she had harbored a “true goal” of motherhood that her injuries now precluded. Further, in Reed the
term of future pain and suffering was set at 30 years, rather than the 40-year period found by the jury here. Therefore, even
when comparing this case to the Reed case for purposes of determining reasonable compensation for the injury, the award for
future pain and suffering for a 40-year period, given these circumstances, cannot be fairly said to materially *211 deviate from
what is reasonable compensation by comparing it to Reed.

Another case in which a similar injury was considered and a similar award made is Flynn_v General Motors Acceptance
Corp. (179 Misc 2d 555 [1998]). There, the plaintiff was a young honor graduate of Smith College, whose brain injuries had a
profoundly negative impact upon her personal and professional life, including marked personality changes. The jury awarded
that plaintiff $9.275 million for future pain and suffering for 55 years. While the matter was ultimately not presented for
appellate review, the jury's finding as to the value of the injury is of substantial relevance in assessing the reasonableness of the

verdict here.
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The majority seems to suggest that the award of damages that we affirmed in Reed set in stone a line of demarcation. I do not
seek to downplay Reed as the majority suggests. Instead, I merely seek to analyze the result in Reed in the context of the facts
presented there, and the award in the present case in view of the facts presented here. As the Court of Appeals recognized in
Caprara v Chrysler Corp. (52 NY2d 114, 127 [1981]), “[iln no two cases are the quality and quantity of such damages
identical.” While we look to similar cases to determine whether an award deviates materially from what would be reasonable
compensation, this reference to similar cases was never intended to require that the awards in prior cases set the limit for
awards in future similar cases. Having engaged in the process of comparing and contrasting the respective facts in this case
with those in Reed, I find that the jury award, as reduced by the trial court, does not materially deviate from what would be fair
and reasonable compensation.

While the majority disparages reference to the $9.275 million jury verdict to the brain-damaged plaintiff in Flynn v General
Motors Acceptance Corp. (179 Misc 2d 555 [1998], supra) as “hardly an exemplar for us on appellate review,” it offers no
critical analysis of the extent of injury in that case and its impact on the future loss of enjoyment of life of that plaintiff. Of
course, jury damage verdicts are not controlling on us in our oversight role as gatekeepers under CPLR 5501 (c), but I disagree
with the majority's assertion that only judicial rulings reviewing **4 jury awards are of any relevance in determining what is
fair and reasonable compensation. This declaration of the complete irrelevance of jury awards is unnecessarily extreme. The
voice of a jury is the voice of the community, and it should not be so cavalierly ignored when deciding whether an award
deviates materially from what would be reasonable compensation. Indeed, not only are jury awards of relevance in deciding
#9212 what is reasonable, but in some circumstances they may offer the only basis for comparison.

Since in similar cases amounts were awarded which were comparable to this one, once essential differences in the
circumstances in each case are accounted for, I would affirm the trial court's determination as to future pain and suffering.

Copr. (c) 2009, Secretary of State, State of New York

NY,2006.
Paek v City of New York

28 A.D.3d 207
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Supreme Court, First Judicial District, New York County, New York

UNJOO PAEK V. CITY OF NEW YORK

No. 106632/97

DATE OF VERDICT/SETTLEMENT: August 1, 2002

TOPIC: FALLDOWN TRIP OVER REMNANT OF NO-PARKING SIGN RESULTED IN TRAUMATIC BRAIN INJURY

SUMMARY:

AWARD: $21,124,110

RESULT: Verdict-Plaintiff

The jury of three men and three women unanimously found for the plaintiff and awarded her $21,124,110.The amount asked of
the jury was $25,232,478. A post-trial motion is pending.

Unoo Paek $1,314,000 past pain and suffering

$9,000,000 future pain and suffering (40 years)

$45,000 past medical expenses

$115,923 future medical expenses

$657,000 past lost earnings

$6,858,672 future lost earnings (23.7 years)

$379,580 future medication expenses

$269,686 future therapy

$2,484,249 future support services.

Demand $10,000,000;

Offer $50,000

Editor's Note: This is the highest trip and fall verdict against the City of New York published in The New York Jury Verdict
Reporter.

ATTORNEYS:

Plaintiff: Tanya Robinson; Edward H. Suh and Associates, P.C.; Flushing, NY Jeffrey Lessoff; Edward H. Suh and Associates,
P.C.; Flushing, NY

Defendant: Sheila M. Rossi; Asst. Corp. Counsel

1of3 6/8/2009 8:50 PM



http://web2.westlaw.com/print/printstream.aspx?sv=Split&prid=ia7

http://web2.westlaw .com/print/printstream.aspx?sv=Split&prid=ia74...

JUDGE: Carol E. Huff

RANGE AMOUNT: $5,000,000-999,999,999

STATE: New York
COUNTY: New York County

The defendant was precluded from calling as a witness the first medical professional that Paek consulted on Monday morning,
over 30 hours afier the fall, due to lack of timely notice. The defendant argued that the plaintiff exaggerated her injuries and
claimed that she had a history of prior depression, which originated from an abusive childhood. In support of defendant's
claims, information from treating psychotherapist trainees from the International Center for the Disabled from plaintiff's therapy
sessions prior to the accident were read at trial.

INJURIES: The plaintiff sustained a skull fracture and epidural hematoma requiring a left frontoparietal craniotomy with
evacuation of the hematoma, performed in the early morning on Feb. 27, 1996, at Mt. Sinai Hospital. Paek was diagnosed as
having sustained a traumatic brain injury with resulting cognitive dysfunction, depression, and disabling headaches. Paek
conceded that she had a pre-existing mild depressive condition, which, she claimed, was exacerbated by the fall. She currently
is prescribed medications, and has had suicidal ideations. Paek returned to work approximately six months after the accident,
but because of memory loss, difficulty concentrating and communicating, and cognitive deficits, was unable to properly perform
her job, and was fired due to her poor performance. Her supervisor at Calvin Klein testified at trial that before the accident, she
excelled at her job, but that she began to make mistakes after she returned to work following the accident. An executive
recruiter testified that plaintiff was an extraordinary talent before the accident. She claimed that her injuries prevented her from
accepting another position with Oscar de la Renta that had been offered to her at a salary of $150,000 per year. Her experts
testified that plaintiff is totally disabled and will never be able to maintain employment in the fiture due to her traumatic brain

injury.

SUMMARY:

FACTS:

In what may be the highest trip and fall verdict ever against the city of New York, a jury awarded more than $21 million to a
woman who tripped over the remnant of a no-parking sign.

Plaintiff Unjoo Paek, a 36-year-old pattern maker for Calvin Klein, claimed that at 11 pm on Saturday, Feb. 24, 1996, she was
injured when she tripped and fell over the metal protrusion measuring 3-4 inches in length. Testimony indicated that the
protrusion was located one to two feet from the curb. Paek claimed that the street sign had been knocked down by a city
sanitation truck during a snowstorm the prior year, and contended that defendant had notice of the condition, which was
recorded on August 11, 1995, by the Big Apple Pothole & Sidewalk Protection Committee, an organization which provides the
legally required written notice of sidewalk, curb and crosswalk defects in the five boroughs of New York, but that the city
failed to remedy the problem. The plaintiff also produced the owner of an adjoining business who testified that he had called
the Department of Transportation at least three times to complain about the problem. Neither the plaintiff nor the friend who
was walking next to her initially knew why she fell. Another close friend of the plaintiff, who testified via videotaped
deposition due to his location in California, stated that he saw the plaintiff fall.
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The city argued that the accident did not happen the way that plaintiff described.

ALM Properties, Inc.

Supreme Court, New York County, New York

PUBLISHED IN: New York Jury Verdict Reporter, Vol., Issue

2002 WL 31247829 (N.Y.Sup.)
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For Opinion See 2003 WL 25780894 (Trial Order)

Supreme Court of New York.
Part 32
New York County
Unjoo PAEK, Plaintiff,
V.
THE CITY OF NEW YORK, Defendant.
No. 106632/97.
July 30, 2002.

Jury Verdict Sheet

Carol E. Huff, J.
2000L-06217

1. Was defendant City of New York negligent?

(At least 5 jurors must agree on the answer to this question.)
Yes X No

I Disagree

If your answer to this question is “Yes”, answer the next question.
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If your answer to this question is “No”, Stop Here, Report Your Verdict to the Court.

2. Was the negligence of defendant City of New York a substantial factor in causing plaintiff Unjoo Paek's injuries?

(At least 5 jurors must agree on the answer to this question.)
Yes X No

I Disagree

If your answer to this question is “Yes”, answer the next question.

If your answer to this question is “No”, Stop Here, Report Your Verdict to the Court.

3. Was plaintiff Unjoo Paek negligent?

(At least 5 jurors must agree on the answer to this question.)
Yes No X

I Disagree

6/8/2009 8:51 PM
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If your answer to this question is “Yes”, answer the next question.

If your answer to this question is “No”, answer question #6.

4. Was plaintiff Unjoo Paek's negligence a substantial factor in causing her own injuries?

(At least 5 jurors must agree on the answer to this question.)
Yes No

I Disagree |

If your answer to this question is “Yes”, answer the next question.

If your answer to this question is “No”, answer question #6.

5. State the percentages of negligence of each:

Defendant City of New York %
Plaintiff Unjoo Paek %
MUST TOTAL 100%
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(At least 5 jurors must agree on the answer to this question.)

I Disagree

Answer the next question.

6. State the full amount of money, if any, you award to plaintiff Unjoo Paek for the following item(s) of damages up to the date
of your verdict:

(a) Pain and suffering including loss of enjoyment of life ~ $ 1,374,000
(b) Medical expenses $ 45,000

(¢) Lost earnings $ 657,000
(If you make no award as to any item, insert the word “NONE”).

(At least 5 jurors must agree on the answer to this question.)

I Disagree
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Answer the next question.

7. State the full amount of money, if any, you award to plaintiff Unjoo Paek for the following item(s) of damages, from the date
of your verdict, into the future:

(a) Pain and suffering, including any permanent effects of  $ 9,000,000

the injury you find:

(b) Lost earnings $6,858,672
(¢) Medical expenses $115923
(d) Medication $ 379,580
(e) Therapy $ 269,686
(f) Support services $ 2,486,249
(g) Assistive technology (PDA) $ NONE

(If you make no award as to any item, insert the word “NONE”).

(At least 5 jurors must agree on the answer to this question.)

I Disagree

Answer the next question.

50of6 6/8/2009 8:51 PM


http://web2.westlaw.com/print/printstream.aspx?sv=Split&prft=

6 of 6

http://web2.westlaw .conv/print/printstream.aspx?sv=Split&prft=HT...

8. If you have made any award for future dfl}{ges (in question #7), state the number of years that award is intended to cover:

(a) Pain and suffering for 40 more years.

(b) Lost earnings for 23.7 more years.

(c) Medical expenses for 40 more years.

(d) Medication for 40 more years.

(e) Therapy for 40 more years.

(f) Support services for 40 more years.

(g) Assistive technology (PDA) for 0 more years.

(If you have made no award in question #7 for any item, insert “0”.

(At least 5 jurors must agree on the answer to this question.)

I Disagree

REPORT YOUR VERDICT TO THE COURT.

Unjoo PAEK, Plaintiff, v. THE CITY OF NEW YORK, Defendant.
2002 WL 34233070 (N.Y.Sup. ) (Verdict, Agreement and Settlement )
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