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a. Re Spouse
PJI 2:316 Damages—Derivative Action Re Spouse—Expenses Incurred
If you find that the plaintiff AB is entitled to recover, you will award (his, her) (husband, wife) damages for the expenses you find (he, she) has incurred for medical, hospital, nursing and household services and supplies made necessary as a result of the injured person's injuries. You will award such amounts as you find to be the fair and reasonable value of the services and supplies required to date.
Comment
Caveat: Note that the charge deals only with past medical expenses. Future medical expenses are normally to be awarded to the injured party, see PJI 2:285.
Based on Butler v Manhattan R. Co., 143 NY 417, 38 NE 454 (ovrld in part by People v Caviness, 38 NY2d 227, 379 NYS2d 695, 342 NE2d 496); Orben v State Investing Co., 197 App Div 658, 189 NYS 243. Evidence must be presented of the reasonable value of the services incurred, 45 NYJur2d, Domestic Relations, §§ 290–316. The derivative cause of action is available to both husbands and wives, MacIver v Lyon, 43 AD2d 806, 350 NYS2d 477; see Millington v Southeastern Elevator Co., 22 NY2d 498, 293 NYS2d 305, 239 NE2d 897. Where injuries sustained by the wife result in a stillbirth, the husband may recover the cost of funeral expenses as expenses incidental to his wife's injuries, Endresz v Friedberg, 24 NY2d 478, 301 NYS2d 65, 248 NE2d 901.
As to the necessity for and sufficiency of evidence concerning the reasonableness of expenses, see Annot: 12 ALR3d 1347.
As to services performed by a member of the family, see PJI 2:318.
Where there are claims for both loss of services and expenses, PJI 2:315, and the instant charge (PJI 2:316) should be combined.
As to special verdicts, itemization of past and future damages, and the issue of present value, see PJI 2:151C, 2:229A, 2:301.
The no-fault law does not cover a derivative plaintiff; see PJI 2:285A. Thus, the damage limitations of Ins. L. § 5104(a) do not apply to the derivative claim; see Robinson v Sparta Taxi, Inc., 80 Misc2d 525, 363 NYS2d 235; see also Barker v Scott, 81 Misc2d 414, 365 NYS2d 756, but in order to avoid duplication of benefits, the defendant must be credited with the amount of first-party benefits paid to the injured party, Robinson v Sparta Taxi, Inc., supra.
Westlaw. © 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
NY PJI 2:316
END OF DOCUMENT
© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

[image: image1.png]