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PJI 2:315 Damages—Derivative Action Re Spouse—Loss of Services
If you find that the injured plaintiff's (husband, wife) is entitled to recover, you will award (husband, wife) damages for the pecuniary loss which you find plaintiff (husband, wife) sustained by the loss of (his, her) spouse's services and society.
In deciding the amount of such damages, you may take into consideration the nature and extent of the (husband's, wife's) services and society before the injury, including (his, her) disposition, temperament, character and attainments; the interest (he, she) showed in (his, her) home; the social life of (his, her) family and in the comfort, happiness, education and general welfare of the members of the family; the services (he, she) rendered in superintending the household, training the children, assisting (his, her) spouse in the management of the business or affairs in which the spouse was engaged, if any; (his, her) acts of affection, love and sexual intercourse and the extent to which the injuries (he, she) sustained prevented (him, her) from performing such services and providing such society. You will award plaintiff (husband, wife) such an amount based upon the evidence and upon your own observation, experience and knowledge conscientiously applied to the facts and circumstances as in your judgment will compensate (him, her) for the pecuniary loss that you find (he, she) has sustained and is reasonably certain to sustain in the future by reason of (his, her) spouse's inability to perform such services and provide such society as a result of (his, her) injuries.
Comment
Based upon Millington v Southeastern Elevator Co., 22 NY2d 498, 293 NYS2d 305, 239 NE2d 897; Butler v Manhattan R. Co., 143 NY 417, 38 NE 454; Blaechinska v Howard Mission & Home for Little Wanderers, 130 NY 497, 29 NE 755; Good v Mantaibano, 50 AD2d 885, 377 NYS2d 167; 45 NYJur2d 383–390, Domestic Relations §§ 290–295; Restatement, Second, Torts, § 693, Comment e; see Buckley v National Freight, Inc., 90 NY2d 210, 681 NE2d 1287, 659 NYS2d 841; Liff v Schildkrout, 49 NY2d 622, 427 NYS2d 746, 404 NE2d 1288. Note, however, that under the FELA and the Jones Act there is no right of action for loss of consortium, Spinola v New York C. Railroad, 33 AD2d 74, 305 NYS2d 437; Troy, Loss of Consortium in Federal Employer's Liability and Other Federal Act Cases, 11 For the Defense 102, but as to loss of consortium in an action governed by general maritime law, see Alvez v American Export Lines, Inc., 46 NY2d 634, 415 NYS2d 979, 389 NE2d 461, aff'd, 446 US 274, 100 SCt 1673. A loss of consortium claim cannot be based on employment discrimination, Belle v Zelmanowicz, 305 AD2d 272, 761 NYS2d 26.
There is no right of recovery for loss of consortium in an action for injuries sustained by a firefighter under General Municipal Law § 205-a, Korfman v Parkway Village Associates, 110 AD2d 886, 488 NYS2d 438. However, in an action for injuries sustained by a police officer under General Municipal Law § 205-e, the plaintiff's wife may assert a derivative cause of action, Cammilleri v S & W Realty Associates, 243 AD2d 530, 663 NYS2d 222; see DuBois v Vanderwalker, 245 AD2d 758, 665 NYS2d 460. Deprivation of marital association can be inferred from the nature of the injuries, Murphy v Durmiaki, 36 AD2d 556, 317 NYS2d 584, and, therefore, in the usual case it is proper to charge that a verdict in favor of the injured spouse requires a verdict in favor of the derivatively suing spouse, De Ordio v Teresi, 65 AD2d 890, 410 NYS2d 418. The evidence should establish causation and show the nature of the pre- accident relationship between the spouses, Christman v Bailey, 38 AD2d 773, 327 NYS2d 966; see Rakich v Lawes, 186 AD2d 932, 589 NYS2d 617 (long distance marriage); Davis v Blum, 70 AD2d 583, 416 NYS2d 57 (evidence of husband's alcoholism admissible to controvert evidence of exemplary home life).
Consortium represents the marital partners' interest in the continuance of the marital relationship as it existed at its inception, Buckley v National Freight, Inc., 90 NY2d 210, 681 NE2d 1287, 659 NYS2d 841; Anderson v Eli Lilly & Co., 79 NY2d 797, 580 NYS2d 168, 588 NE2d 66. No definite rule by which to measure recovery for loss of services and society can be stated; the matter is addressed to the sound discretion of the jury, Millington v Southeastern Elevator Co., 22 NY2d 498, 293 NYS2d 305, 239 NE2d 897; Robison v Lockridge, 230 App Div 389, 244 NYS 663. However, where the amount of damages awarded in the derivative action is grossly excessive, the court may order a new trial on that issue, in the absence of a stipulation by plaintiff to accept a lesser sum, see Van Syckle v Powers, 106 AD2d 711, 483 NYS2d 756. The damages recoverable include services rendered in a family business, Wheaton v Guthrie, 89 AD2d 809, 453 NYS2d 480, and the cost of providing a substitute to perform the extraordinary health care services originally rendered by the injured spouse, Protzman v State, 91 AD2d 853, 458 NYS2d 408.
Punitive damages cannot be recovered by a spouse in a derivative action, Annot: 25 ALR3d 1416. A verdict against a defendant in favor of a spouse in a derivative action but in favor of the defendant against the plaintiff spouse in the same action are inconsistent, Annot: 66 ALR3d 472. Moreover, verdicts for the husband and against the wife are inconsistent and should be set aside, Hagler v Consolidated Edison Co., 99 AD2d 725, 472 NYS2d 340; Watts v Kather, 23 AD2d 815, 258 NYS2d 581.
Since the loss of consortium claim is personal to the spouse, it is improper to charge the jury to consider the effect of the injury to the other spouse “on the home, the whole family,” Fafard v Ajamian, 60 AD2d 853, 400 NYS2d 856. Under settled New York law, because consortium represents each marital partner's interest in the continuance of the marital relationship as it existed at the inception of the marriage, a loss of consortium cause of action by the spouse of an injured person does not lie if the alleged tortious conduct and resultant injuries occur prior to the marriage, Anderson v Eli Lilly & Co., 79 NY2d 797, 580 NYS2d 168, 588 NE2d 66; Lesocovich v 180 Madison Avenue Corporation, 165 AD2d 963, 561 NYS2d 851. Thus, a husband can not recover for loss of consortium sustained as a result of the wife's exposure to DES while in utero since the wrongful conduct and the injuries occurred prior to marriage, Anderson v Eli Lilly & Co., supra. Likewise, a cause of action does not lie for loss of consortium where, prior to the marriage, the plaintiff's spouse was exposed to, and ingested, a toxic substance that remained in his body and eventually caused illness, but the illness did not occur until after the marriage began, Consorti v Owens-Corning Fiberglas Corp., 86 NY2d 449, 634 NYS2d 18, 657 NE2d 1301. This is due to the New York rule fixing the occurrence of tortious injury as the date when the toxic substance invades or is introduced into the body, id.
Recovery in the derivative action was limited to the period between the accident and the separation where husband and wife separated after the accident, Dooley v Skodnek, 138 AD2d 102, 529 NYS2d 569. Where loss of the enjoyment of sexual relations is properly compensable, the court should prevent defense counsel from using the assertion of such a claim to cast negative aspersions on plaintiff's character, Vassura v Taylor, 117 AD2d 798, 499 NYS2d 120.
A loss of consortium claim must be joined with the injured spouse's claim for illness or bodily harm whenever possible, Buckley v National Freight, Inc., 90 NY2d 210, 681 NE2d 1287, 659 NYS2d 841; Millington v Southeastern Elevator Co., 22 NY2d 498, 293 NYS2d 305, 239 NE2d 897. When the injured spouse releases his or her claim in the settlement of an action, the release bars the other spouse from thereafter commencing a separate action for loss of consortium, Buckley v National Freight, Inc., supra. In Champagne v State Farm Mut. Auto. Ins. Co., 185 AD2d 835, 586 NYS2d 813, where both spouses' actions were brought together, the court held that settlement by the injured spouse did not preclude the continuance of the derivative action. The Buckley court left open the question of whether a release would bar a loss of consortium claim that a defendant knew to be pending when it obtained the release from the injured spouse.
The percentage of comparative fault of the injured plaintiff-spouse must be applied to reduce the total amount of the award for loss of consortium, Maidman v Stagg, 82 AD2d 299, 441 NYS2d 711. The percentage of comparative fault in the accident attributable to the derivatively suing spouse will reduce the amount of damages recoverable for loss of services, Florsz v Ogruk, 184 AD2d 546, 585 NYS2d 220.
Where there are claims for both loss of services and expenses, PJI 2:315 and PJI 2:316, should be combined.
The mother of a stillborn child may recover for any injuries she sustained, including her suffering as a result of the stillbirth, and the father may recover for loss of her services and consortium, Broadnax v Gonzalez, 2 NY3d 148, 777 NYS2d 416, 809 NE2d 645; Endresz v Friedberg, 24 NY2d 478, 301 NYS2d 65, 248 NE2d 901.
A child has no action for the loss of parental consortium, e.g., support, training, attention and the like against a third person negligently injuring a parent, De Angelis v Lutheran Medical Center, 58 NY2d 1053, 462 NYS2d 626, 449 NE2d 406.
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