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Division 2. Negligence Actions

G. Specific Negligence Actions

5. Common Carrier

a. Duty to Passenger

(1) Aspects of Duty

PJI 2:166 Common Carrier—Duty to Passenger—To Provide a Safe Place To Get On or Get Off

A carrier owes a duty to its (passenger, prospective passenger) to provide a reasonably safe place to (get on, get off) its vehicle.

The plaintiff AB claims that the defendant CD did not provide a reasonably safe place to (get on, get off) its vehicle [state plaintiff’s contentions, such as: the bus operator stopped too far from the curb to allow AB to safely (get on, get off) CD’s bus]. The defendant CD claims that [state defendant’s contentions, such as: the distance between its vehicle and the curb was not too far to allow AB to safely (get on, get off) the bus].

If you find that [CD’s bus did not stop too far from the curb to allow AB to safely get on, get off its bus], then you will find that CD was not negligent and you need proceed no further in your deliberations [state where appropriate:] (on this issue). If you find that [CD’s bus did stop too far from the curb to allow AB to safely (get off, get on) the bus], then you will find that CD was negligent and you will proceed to consider whether that negligence was a substantial factor in causing AB’s injury, that is, whether reasonable people would regard it as a cause of the injury.

[Where defendant has asserted an affirmative defense of culpable conduct on the part of plaintiff, PJI 2:36 should be charged]

Comment

Based on Miller v Fernan, 73 NY2d 844, 537 NYS2d 123, 534 NE2d 40; Welch v Triple Cities Traction Corp., 290 NY 836, 50 NE2d 238 (deep snow); Keener v Tilton, 283 NY 454, 28 NE2d 912 (depression); Krupnick v Branikowski, 271 NY 612, 3 NE2d 210 (vehicle stopped at other than usual stopping place); Malawer v New York City Transit Authority, 18 AD3d 293, 795 NYS2d 201, aff’d, 6 NY3d 800, 812 NYS2d 438, 845 NE2d 1268 (ice); Lesser v Manhattan & Bronx Surface Transit Operating Authority, 157 AD2d 352, 556 NYS2d 274, aff’d, 79 NY2d 1031, 584 NYS2d 439, 594 NE2d 933 (accumulated snow and ice on interior steps); Lewis v Metropolitan Transp. Authority, 99 AD2d 246, 472 NYS2d 368, aff’d, 64 NY2d 670, 485 NYS2d 252, 474 NE2d 612 (re: duty of reasonable care generally); Barcellos v Triboro Coach Corp., 11 AD2d 1045, 207 NYS2d 969, aff’d, 11 NY2d 702, 225 NYS2d 768, 180 NE2d 919 (depression); Thomas v Jamaica Buses, Inc., 5 AD2d 843, 170 NYS2d 852, aff’d, 5 NY2d 862, 182 NYS2d 15, 155 NE2d 863 (high step, passenger wearing brace and using cane); Schwartz v Brooklyn & Queens Transit Corp., 264 App Div 905, 36 NYS2d 70 (snow and ice, vehicle stopped 4 to 5 feet from curb); Young v Jamaica Buses, Inc., 262 App Div 860, 28 NYS2d 197 (snow and ice, vehicle stopped 10 feet from curb); Mackenzie v Union R. Co., 82 App Div 124, 81 NYS 748, aff’d, 178 NY 638, 71 NE 1134 (excavation, vehicle stopped at other than usual stopping place); see Bracco v MABSTOA, 117 AD2d 273, 502 NYS2d 158; Annot: 7 ALR4th 1031; 58 ALR2d 948; see also Grau v Lynbrook, 5 AD2d 874, 172 NYS2d 552 (snow and ice, vehicle stopped 4 to 5 feet from curb, complaint dismissed).

A common carrier is obligated to exercise ordinary care in the maintenance of its stairways and stations, Shirman v New York City Transit Authority, 264 AD2d 832, 695 NYS2d 582; O’Hara v New York City Transit Authority, 248 AD2d 138, 670 NYS2d 419. This includes the duty to provide adequate lighting, Shirman v New York City Transit Auth., supra. The duty does not, however, impose upon the carrier responsibility for the condition of the public thoroughfare over which it has no control, McMahon v Surface Transp. Corp., 272 App Div 202, 69 NYS2d 859. Where the stairway or approach is owned by another and used as a means of access to other businesses or tenants, the common carrier still has a duty to exercise reasonable care to maintain the stairway or approach in safe condition or to warn patrons of any unsafe conditions if the stairway is used “primarily” as a means of access to and egress from the common carrier, Bingham v New York City Transit Authority, 8 NY3d 176, 832 NYS2d 125, 864 NE2d 49 (citing Schlessinger v Manhattan Railway Co., 49 Misc 504, 98 NYS 840 (AppT)). Whether the stairway or approach is used primarily as a means of access or egress is ordinarily a question of fact, Bingham v New York City Transit Authority, supra. In holding that the carrier has a duty if the stairway or approach is used “primarily” by its passengers, the Court of Appeals appears to have rejected the analyses in O’Hara v New York City Transit Authority, 248 AD2d 138, 670 NYS2d 419, and Pena v New York City Transit Authority, 237 AD2d 150, 655 NYS2d 357, which indicated that the carrier’s duty exists only if the stairway or approach is used exclusively to provide passenger access and egress. The Court in Bingham noted that Bethel v New York City Transit Authority, 92 NY2d 348, 681 NYS2d 201, 703 NE2d 1214, and Adams v New York City Transit Authority, 88 NY2d 116, 643 NYS2d 511, 666 NE2d 216, which both indicated that carriers are not to be held to a heightened standard of care, did not eliminate all distinctions between common carriers and other tortfeasors. The Court noted, without further comment, that the carrier’s duty to keep approaches and platforms safe has not been extended to the common areas of multi-carrier facilities.

In a case where the stairway or approach to the defendant common carrier’s facility is owned by another and there is a question as to the defendant’s responsibility to maintain the stairway or approach in a safe condition or at least to warn of any unsafe condition, the following charge may be used:

PJI 2:166.1 [Supplemental Instruction]

Although the defendant CD did not own the (stairway, approach) to its (subway platform, bus station), CD still had a duty to exercise reasonable care to maintain (the stairway, approach) in a safe condition or to warn patrons of any unsafe conditions if the (stairway, approach) was used primarily as a means of entering and leaving the (platform, station). You must decide whether (the stairway or approach) was used primarily as a means to enter or leave CD’s (subway platform, bus station). Even if the (stairway, approach) was used by others, it may be considered to have been used primarily by CD’s passengers if most of the people who used it were entering or departing passengers.

If you decide that the (stairway, approach) where AB was injured was not used primarily as a means of entering or leaving CD’s (subway platform, bus station), then you will proceed no further [add where appropriate: (on this claim)]. If you decide that the (stairway, approach) was used primarily as a means of entering and leaving CD’s (platform, station), you will go on to consider whether CD failed to provide a safe (stairway, approach) for patrons or failed to warn patrons of any unsafe condition.

(Where appropriate, the applicable portions of PJI 2:90 (possessor’s liability for condition or use of premises—standard of care should be charged.)

A carrier is not responsible for the negligent designation of stopping places by executive departments of government, Rodriguez v Manhattan & Bronx Surface Transit Operating Authority, 117 AD2d 541, 498 NYS2d 826. Where the carrier is responsible, it must be established that the place where the passenger was let off was a proximate cause of the accident, Mooney v Niagara Frontier Transit Metro System, Inc., 125 AD2d 997, 510 NYS2d 393; Ortola v Bouvier, 110 AD2d 1077, 488 NYS2d 934; Brooks v Manhattan & Bronx Surface Transit Operating Authority, 94 AD2d 656, 462 NYS2d 217; Kuhn v Niagara Frontier Transit System, Inc., 13 AD2d 902, 215 NYS2d 617. Thus, where the carrier discharged its passenger in a place of safety, injuries sustained as the result of the passenger’s independent decision to cross a busy street outside the crosswalk and against the traffic light were not proximately caused by any fault of the carrier, Rodriguez v Manhattan & Bronx Surface Transit Operating Authority, 117 AD2d 541, 498 NYS2d 826; see Kramer v Lagnese, 144 AD2d 648, 535 NYS2d 13; Swendra v Oc-Unk, Inc., 134 AD2d 905, 522 NYS2d 64. For a charge on proximate cause, see PJI 2:70.

A common carrier must provide a reasonably safe, direct entrance or exit from the vehicle, clear of any dangerous obstruction or defect and a safe path from which to leave the area, Malawer v New York City Transit Authority, 6 NY3d 800, 812 NYS2d 438, 845 NE2d 1268; Garcia v Hope Ambulette Service Corp., 307 AD2d 860, 763 NYS2d 605; Gross v New York City Transit Authority, 256 AD2d 128, 681 NYS2d 513; Connolly v Rogers, 195 AD2d 649, 599 NYS2d 731; see Conrad v Westchester, 259 AD2d 724, 687 NYS2d 404. This duty is breached if the carrier did anything to compel or even suggest that the passenger take a defective or dangerous path of ingress or egress, Garcia v Hope Ambulette Service Corp., supra. However, once a passenger safely disembarks from a bus at a designated bus stop, the bus company’s duty to the passenger is satisfied where the bus company has exercised no control over the designation of the bus stop, Rios v New York, 33 AD3d 780, 822 NYS2d 638. Moreover, the carrier is not liable for injuries sustained by a passenger who voluntarily chose to follow an indirect and treacherous path, instead of using a clear, direct and safe path, Francias v New York, 222 AD2d 215, 634 NYS2d 483; Blye v Manhattan & Bronx Surface Transit Operating Authority, 124 AD2d 106, 511 NYS2d 612. But a jury issue is presented where there is a factual dispute as to whether there was any safe alternative route that the passenger could have chosen, Miller v Fernan, 73 NY2d 844, 537 NYS2d 123, 534 NE2d 40; Connolly v Rogers, supra. The principle that a common carrier’s duty of care generally ceases upon the passenger’s safe disembarkation applies to passenger vessels, see Hayes v New York, 34 AD3d 208, 824 NYS2d 24. In the case of cruise ships, the carrier’s duty terminates when the passenger disembarks at the end of the voyage, id (citing Sullivan v Ajax Navigation Corp., 881 F Supp 906 [SDNY]). Thus, in Hayes v New York, supra, the carrier, which had no notice of a risk of assault to any of its passengers, could not be held liable for injuries resulting from an attack by one passenger against another that took place at a substantial distance from the ship in an area controlled by another entity.

When the passenger with knowledge of his position alights without looking, he is guilty of negligence as a matter of law, Greenspan v Bernstein, 272 App Div 243, 70 NYS2d 145, aff’d, 297 NY 808, 78 NE2d 492.

Where it is obvious that a passenger suffers from a disability, the common carrier is under a special duty with regard to the passenger by reason of his or her insensible condition to exercise such care, precaution and aid as are reasonably necessary for the passenger’s safety and to bestow upon the passenger any special care and attention beyond that given to the ordinary passenger, Fagan v Atlantic C. L. R. Co., 220 NY 301, 115 NE 704; Kelleher v F.M.E. Auto Leasing Corp., 192 AD2d 581, 596 NYS2d 136; see PJI 2:162. However, in the absence of evidence that the 77-year-old plaintiff was incapable of negotiating the descent from the bus to the street, the bus driver had no duty to engage the bus’s kneeling device even though the driver was unable to stop and discharge passengers at the curb, Trainer v New York, 41 AD3d 202, 838 NYS2d 512.

If the presence of guardrails on a train station platform would not have prevented the accident, owing to the necessity that there be an opening through which passengers could enter, it is error to charge that the jury could consider the absence of guardrails in determining the carrier’s negligence, McKinney v New York C. R. Co., 230 NY 194, 129 NE 652; Bloom v New York City Transit Authority, 42 AD2d 696, 345 NYS2d 588.

A gap between a subway car and the platform does not by itself provide a basis for a finding of negligence absent proof that the gap was greater than necessary for the operation of the train, Gibson v New York Consolidated R.R. Co., 173 AD 125, 159 NYS 514; see Lang v Interborough Rapid Transit Co., 193 AD 56, 183 NYS 270; Smith v Brooklyn Heights R.R. Co., 129 AD 635, 114 NYS 62; see also Yarde v New York City Transit Authority, 4 AD3d 352, 771 NYS2d 185; Pemberton v New York City Transit Authority, 304 AD2d 340, 758 NYS2d 29; Trudnowski v New York Central R.R. Co., 220 AD 503, 221 NYS 686. Where such a gap creates an unsafe condition, however, it may give rise to a duty to warn, Pemberton v New York City Transit Authority, supra; but see Smith v Brooklyn Heights R.R. Co., supra; Gibson v New York Consolidated R.R. Co., supra.

The New York City Transit Authority is not responsible for the maintenance of bus stops within the City, including the road, sidewalks and curbs attendant thereto, Shaller v New York, 41 AD3d 697, 839 NYS2d 766; Brown v New York, 250 AD2d 638, 672 NYS2d 419. Responsibility for repairing bus stop defects rests with the City of New York even where the New York City Transit Authority allegedly created or contributed to the condition as a result of the normal operation of its buses, Shaller v New York, supra. Similarly, the New York City Department of Transportation rather than the New York City Transit Authority is responsible for designating and eliminating bus stops, and, thus, the Transit Authority’s duty to passengers ends once they safely disembark at a designated bus stop, see Rios v New York, 33 AD3d 780, 822 NYS2d 638.

The carrier is also under a duty to allow its passengers a reasonable opportunity to enter or alight, see 17 NYJur2d, Carriers §§ 429–457; Comment to PJI 2:165.
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