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Division 1. General Charges

C. General Instructions Not Applicable to All Cases

3. Burden of Proof

PJI 1:62 General Instruction—Burden of Proof—When Plaintiff Suffers Loss of Memory

The plaintiff has the burden of proving the negligence of the defendant and that the defendant’s negligence was a substantial factor in causing the (accident or occurrence). This means that, considering all the evidence in the case, the plaintiff’s claims on these issues must be established by a fair preponderance of the credible evidence. The credible evidence means the testimony or exhibits that you find worthy of belief. A preponderance of the evidence means the greater part of such evidence. That does not mean the greater number of witnesses or the greater length of time taken by either side. The words fair preponderance of the credible evidence refer to the quality of the evidence, the weight and effect it has on your minds. The law requires that in order for the plaintiff to prove (his, her) claim on an issue, the evidence that supports (his, her) claim on that issue must appeal to you as more nearly representing what happened than that opposed to (his, her) claim. If it does not, or if it weighs so evenly that you are unable to say that there is a preponderance on either side, you must resolve the issue in favor of the defendant.

Plaintiff claims, however, that as a result of the injuries (he, she) sustained in the (accident or occurrence) (he, she) is suffering from a loss of memory which makes it impossible for (him, her) to recall events at or about the time of the (accident or occurrence). The plaintiff has the burden of proving by clear and convincing evidence that (he, she) is suffering from a loss of memory caused by the (accident or occurrence). This claim must be supported by the nature and extent of the injuries to the plaintiff, and you must be satisfied from the evidence that the plaintiff’s loss of memory was caused by the (accident or occurrence). If you are satisfied that plaintiff’s memory loss was caused by the (accident or occurrence), then I instruct you that in proving (his, her) case against defendant, plaintiff is not held to as high a degree of proof as a plaintiff who could (himself, herself) describe what happened. Thus, you are permitted greater latitude in inferring negligence on the part of defendant from all the evidence in the case.

If, from all the evidence, including any evidence introduced by defendant, you decide that it is more probable than not that defendant was negligent and that (his, her) negligence was a substantial factor in causing the (accident or occurrence), you will find that defendant was at fault. However, if that is not your decision, or if you find that the evidence is so evenly balanced that you cannot say that the greater weight of the evidence is on either side of these issues, you will find defendant was not at fault.

Comment

When this charge is used, PJI 1:23 should be omitted.

Based on Sawyer v Dreis & Krump Mfg. Co., 67 NY2d 328, 502 NYS2d 696, 493 NE2d 920 (citing PJI); Schechter v Klanfer, 28 NY2d 228, 321 NYS2d 99, 269 NE2d 812 (citing PJI) (amnesia); Nahvi v Urban, 259 AD2d 740, 687 NYS2d 398 (amnesia charge improperly given) (citing PJI); Fasano v State, 113 AD2d 885, 493 NYS2d 805 (citing PJI) (amnesia); see Smith v Stark, 67 NY2d 693, 499 NYS2d 922, 490 NE2d 841 (citing PJI); Lyons v De Vore, 39 NY2d 971, 387 NYS2d 108, 354 NE2d 848; Wartels v County Asphalt, Inc., 29 NY2d 372, 328 NYS2d 410, 278 NE2d 627; Sala v Spallone, 38 AD2d 860, 330 NYS2d 131; Cameron v Dooley, 18 AD2d 130, 238 NYS2d 338. The charge applies the rule of Noseworthy v New York, 298 NY 76, 80 NE2d 744, discussed in the comment to PJI 1:61, to the plaintiff whose ability to testify about an incident has been destroyed by amnesia, see Miceli v GEICO Properties, Inc., 215 AD2d 461, 626 NYS2d 266 and Jarrett v Madifari, 67 AD2d 396, 415 NYS2d 644, (the rule was not applicable where despite the claim of amnesia plaintiff’s version of the events could be pieced together from his pre-trial deposition read in evidence and from his trial testimony). Where the parties are similarly situated insofar as accessibility to the facts of the accident, the Noseworthy rule has no application, Gayle v New York, 256 AD2d 541, 682 NYS2d 426; Ether v State, 235 AD2d 685, 651 NYS2d 752. Similarly, the charge is not applicable where there is no evidence that plaintiff’s amnesia with respect to the events in question was caused by defendant’s conduct, Anderson v House of Good Samaritan Hospital, 44 AD3d 135, 840 NYS2d 508 (citing PJI).

The plaintiff must establish, by clear and convincing evidence, that plaintiff suffers from amnesia caused by the accident, Schechter v Klanfer, 28 NY2d 228, 321 NYS2d 99, 269 NE2d 812; Nahvi v Urban, 259 AD2d 740, 687 NYS2d 398 (citing PJI); Stanford v Resler, 206 AD2d 468, 615 NYS2d 46. In light of that limitation, plaintiff must be permitted to present medical testimony concerning the relationship between the retrograde amnesia condition and the incident and concerning its effect, see Mahon v Giordano, 30 AD2d 792, 291 NYS2d 854; Annot: 11 ALR3d 1360; 20 ALR3d 684. Since amnesia is easily feigned, the Schechter case, although approving application of the Noseworthy principle to amnesiacs, imposed the requirement of clear and convincing evidence set forth in the second paragraph of the pattern charge, see Nahvi v Urban, supra. For a charge on clear and convincing evidence, see PJI 1:64. Absent any medical evidence of amnesia and causation, plaintiff will not be entitled to the more lenient standard of proof, McGuire v Laier, 281 AD2d 401, 721 NYS2d 552 (citing PJI); Nahvi v Urban, supra; Costa v Hicks, 98 AD2d 137, 470 NYS2d 627. Imbecility is, however, a mental deficiency to which the requirements of causation and clear and convincing evidence should not logically be applied, but since the Schechter opinion discussed imbecility without drawing the distinction here suggested, the law on the point is not clear.

Eyewitness testimony does not make the rule inapplicable; only the amnesiac plaintiff could testify that he or she saw the danger and sought to avoid it, Schechter v Klanfer, 28 NY2d 228, 321 NYS2d 99, 269 NE2d 812; see Swensson v New York, Albany Despatch Co., 309 NY 497, 131 NE2d 902; Schafer v Mayor, etc., of New York, 154 NY 466, 48 NE 749.

The burden of proof remains on the amnesiac plaintiff, however, to present prima facie evidence of defendant’s negligence before the Noseworthy rule can be applied, Smith v Stark, 67 NY2d 693, 499 NYS2d 922, 490 NE2d 841 (citing PJI); Sawyer v Dreis & Krump Mfg. Co., 67 NY2d 328, 502 NYS2d 696, 493 NE2d 920 (citing PJI); Schechter v Klanfer, 28 NY2d 228, 321 NYS2d 99, 269 NE2d 812; Cole v Swagler, 308 NY 325, 125 NE2d 592; Wank v Ambrosino, 307 NY 321, 121 NE2d 246, because the Noseworthy rule describes “a method of, or approach to, weighing evidence,” Wank v Ambrosino, supra. This permits greater latitude in drawing an inference of negligence, but does not shift the burden of proof, Peterson v P. Ballantine & Sons, 205 NY 29, 98 NE 202; Lynn v Lynn, 216 AD2d 194, 628 NYS2d 667; Townley v Bagby Transfer Co., 19 AD2d 757, 241 NYS2d 492. Plaintiff may prevail on a “lighter burden of persuasion,” Wartels v County Asphalt, Inc., 29 NY2d 372, 328 NYS2d 410, 278 NE2d 627. Nevertheless, a plaintiff must make some showing of defendant’s negligence to invoke the rule, Jarrett v Madifari, 67 AD2d 396, 415 NYS2d 644. Unless there is some evidence, even if weak, upon which a jury could find defendant negligent, the complaint must be dismissed, Smith v Stark, 67 NY2d 693, 499 NYS2d 922, 490 NE2d 841 (citing PJI); Sawyer v Dreis & Krump Mfg. Co., 67 NY2d 328, 502 NYS2d 696, 493 NE2d 920 (citing PJI); see Gayle v New York, 92 NY2d 936, 680 NYS2d 900, 703 NE2d 758.

The presumption of due care by plaintiff, recognized in some other states in loss of memory cases, see Schechter v Klanfer, 28 NY2d 228, 321 NYS2d 99, 269 NE2d 812; Rossman v La Grega, 28 NY2d 300, 321 NYS2d 588, 270 NE2d 313; Breker v Rosema, 301 Mich 685, 4 NW2d 57, does not apply in New York, Wiwirowski v Lake S. & M. S. R. Co., 124 NY 420, 26 NE 1023; Cary v Short, 16 AD2d 309, 228 NYS2d 348; Wisniewski v New York C. R. Co., 228 App Div 27, 238 NYS 429; see Le Roy v Sabena Belgian World Airlines, 344 F2d 266 (2d Cir). Based on death case jurisprudence, it would appear that the absence of an eyewitness would not make admissible evidence of an amnesiac plaintiff’s general habits of care and caution as tending to show freedom from fault; compare Zucker v Whitridge, 205 NY 50, 98 NE 209, and Parsons v Syracuse, B. & N. Y. R. Co., 205 NY 226, 98 NE 331 with Gibson v Casein Mfg. Co., 157 App Div 46, 141 NYS 887, and see Annot: 28 ALR3d 1293; 29 ALR3d 791. As to evidence of habit generally, see PJI 1:71.

Plaintiff, in order to prove amnesia by clear and convincing evidence, must produce expert testimony establishing a loss of memory and its causal relationship to defendant’s conduct, Sawyer v Dreis & Krump Mfg. Co., 67 NY2d 328, 502 NYS2d 696, 493 NE2d 920; Ether v State, 235 AD2d 685, 651 NYS2d 752; Menekou v Crean, 222 AD2d 418, 634 NYS2d 532; Fleming v Kings Ridge Recreation Park, Inc., 138 AD2d 451, 525 NYS2d 866. Absent expert testimony, a jury “is not capable of evaluating the effects of a trauma or the symptoms which may verify the loss of memory and indicate that it is real and not feigned,” Sawyer v Dreis & Krump Mfg. Co., supra.
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