Debunking the Myths: The Manhattan Institute's Trial Lawyers, Inc. 

Trial lawyers have amassed such great power that "they have emerged as a fourth branch of government" but one with "no checks and balances on its power..." "The majority of all malpractice suits are weak or bogus..." Asbestos litigation has "wrung $54 billion from helpless corporations..." Toxic mold litigation is "a parasitic plague...."
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These are the sorts of charges that the arch-conservative Manhattan Institute for Policy Research levels in a report issued in September, Trial Lawyers, Inc.: A Report on the Lawsuit Industry in America 2003. The report, which likens trial lawyers to "the biggest of businesses," argues that the trial lawyers' "corporation" generates cash from its "traditional profit centers" of "asbestos, tobacco, insurance" and develops "new products" like lawsuits against the fast-food industry. Trial Lawyers, Inc. concludes that trial lawyers are threatening the very foundations of American democracy through abusive, out-of-control personal injury lawsuits. [image: image3.png]
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NYSTLA offers the following responses to the report's most egregiously incorrect major claims, followed by a review of who funds the Manhattan Institute and a look at some of its recent work in addition to Trial Lawyers, Inc.[image: image5.png]
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Ever since the Manhattan Institute was created 35 years ago, "legal reform" has been one of the key subjects of its white papers, books, op-ed articles, seminars and forum series. Its Center for Legal Policy (CLP) -- which issued Trial Lawyers, Inc. -- has been particularly active in promoting so-called tort "reform" measures such as, according to the CLP web site, "reforming the class action and mass tort menace" and "purging junk science from the courtroom". The CLP also sponsors a new web site, "TrialLawyersInc.com," which is updated regularly. [image: image7.png]
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Eight Trial Lawyers Inc. Myths [image: image9.png]
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Myth #1. Trial lawyers are too politically powerful.
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According to the Manhattan Institute, "[T]he huge fees the lawsuit industry now accumulates... have made Trial Lawyers Inc. the most powerful lobbying group and political funder in America" and, "Trial Lawyers, Inc. has poured funds into the coffers of its political allies to gain unprecedented influence at the state and national levels."
[image: image13.png]




[image: image14.png]



If this were true, legislatures across the country would be enacting laws expanding the rights of people who were injured by wrongdoers to recover compensation. Unfortunately, trial lawyers are entirely outgunned when it comes to campaign contributions. The Center for Responsive Politics, which tracks campaign contributions on the federal level, reports that in the most recent election cycle contributions to federal campaigns from lawyers and lobbyists (including corporate lawyers and lobbyists) totaled $112 million, counting individuals, PACs, and "soft money". In comparison, the health industry gave $83 million, finance/insurance/real estate gave $266 million, the communications industry contributed $117 million, and "miscellaneous business" gave $148 million. This does not count the massive sums business interests spend on lobbying, which dwarfs trial lawyer lobbying expenditures. In 2003, for instance, the Pharmaceutical Research and Manufacturers Association (PhRMA) budgeted $121 million for lobbying. And the Washington Post reports that "more than 475 lobbyists" have been hired by the business coalition backing a bill in Congress to limit class action lawsuits. [image: image15.png]




[image: image16.png]



Myth #2. Doctors are fleeing "as skyrocketing malpractice claims drive up insurance costs".
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This chapter of Trial Lawyers, Inc. is centered on the proposition that "hard-pressed" doctors are "abandoning risky procedures, retiring early, and moving out of tort-friendly states." This assertion was completely debunked in a study released in August 2003 by the General Accounting Office (GAO), Congress's bi-partisan research and investigations arm. The GAO conducted field investigations of medical society claims of malpractice lawsuit-related health care access reductions in so-called malpractice insurance "crisis" or "problem" states.[image: image18.png]
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The GAO found no substantiation for the alleged health care access problems. Their report concluded: "The problems we confirmed were limited to scattered, often rural, locations and in most cases providers identified long-standing factors in addition to malpractice pressures that affected the availability of services". And, "Although some reports have received extensive media coverage, in each of the five states [identified by the AMA as special `problems'] we found that actual numbers of physician departures were sometimes inaccurate or involved relatively few physicians...."
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Myth #3. Most malpractice suits "are weak or bogus".[image: image22.png]
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Trial Lawyers, Inc. provides no support whatsoever for this sweeping declaration and runs counter to the truth. The contingency fee system weeds out weak and bogus lawsuits. Only a foolish lawyer would take a case where the possibility of winning and receiving compensated is slim. But just to make sure, New York and many other states require a special merit review before a medical malpractice case is even started.
[image: image24.png]




[image: image25.png]



Furthermore, there is ample evidence that few people who are injured by medical errors and malpractice sue for compensation. A landmark Harvard Medical Practice Study found that only one in every eight medical errors ends up in a malpractice case. The Institute of Medicine calculates that from 44,000 to 98,000 hospital patients are killed each year in part due to preventable medical errors. Only a fraction of the affected families seek justice in a court of law. [image: image26.png]
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Myth #4. Asbestos injury claims are "the longest-running mass tort in U.S. history and arguably the most unjust".[image: image28.png]
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Trial Lawyers Inc. reports that the total cost of asbestos-related claims could reach $275 billion and that 67 companies went bankrupt because of asbestos-related lawsuits. The report warns ominously, "[T]he asbestos litigation nightmare is far from over... Trial Lawyers Inc.'s creative marketers have stepped up recruitment of ever more marginally impaired clients." And it states broadly that asbestos claims are "skyrocketing" because of claims by "people with little or no evidence of injury."[image: image30.png]
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The cost of the asbestos tragedy is high, indeed. And for good reason. Companies have gone into bankruptcy proceedings because of the large volumes of people they hurt. According to a major 2001 study by the RAND Institute for Civil Justice, from 1940 to 1979, at least 27 million Americans were exposed occupationally to asbestos. They worked in shipyards, mines, textile mills, automotive parts plants and other places where they directly handled asbestos. They also worked in places where they came into contact with asbestos-containing materials such as boiler shops and in building repair and construction. 
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It is also clear that the number of asbestos injury claims will continue to swell. Because the latency period for asbestos-related disease can be as long as four decades, many exposed workers are only now developing symptoms of asbestos-related diseases like asbestosis, which is a debilitating lung disease, and mesothelioma, a particularly aggressive form of asbestos-related cancer. In addition, studies show that 30% of the wives and children of workers who were heavily exposed to asbestos in shipyards and factories are also developing evidence of asbestos-related lung disease. Cases have been documented of mesothelioma among people with little direct exposure to asbestos fibers. 
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Trial Lawyers Inc. alleges that trial lawyers are artificially inflating the numbers of claims with claimants who are suffering only "marginal impairments" and with "people with little or no evidence of injury." These assertions ignore medical reality. The asbestos and insurance industry's own findings make it clear that even minimal exposure to asbestos fibers can lead to illness. According to a Travelers Insurance Company internal company memorandum that was introduced as part of an asbestos injury lawsuit, "The injury to the body begins at the first inhalation of the asbestos fibers. Although the eventual change in the lungs begins to develop at this time, it is not until the disease is relatively advanced that a firm diagnosis of asbestosis can be made." Furthermore, the 2001 RAND study found, "[P]eople exposed to asbestos may have clinical signs of exposure without currently manifesting serious impairment or disability." [image: image35.png]
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The Manhattan Institute and other business sector representatives argue that people who have been exposed to asbestos but who have not yet exhibited symptoms of asbestos-related disease should not be allowed to seek compensation. Mary Alexander, President of the American Trial Lawyers Association, likens this argument "to saying a person infected with HIV through a tainted transfusion should have no legal rights unless he or she contracts AIDS."[image: image37.png]
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Trial Lawyers, Inc. never mentions the high cost to asbestos victims in pain, suffering and the economic privation of asbestosis victims who can no longer work. Nor does Trial Lawyers Inc. mention that for decades the asbestos industry largely chose to ignore what was increasingly becoming well known: asbestos exposure causes cancer and asbestosis. Studies published in the 1920s first made this link. During the 1930s and 1940s many asbestos manufacturers were aware of the health hazards of asbestos, but continued to mine, process and utilize asbestos in hundreds of products, failed to warn of its dangers, and provided inadequate protection to workers who came into contact with it. [image: image39.png]




[image: image40.png]



Manhattan Institute expresses concern for "helpless" corporations that have been required to compensate asbestos victims. In reality, payments to claimants by the 67 bankrupt companies have largely been inadequate. Under a special bankruptcy law that applies only to asbestos claims, companies may stay all asbestos-related lawsuits, reorganize, and resume business if they create a trust to compensate claimants. The compensation offered to exposed workers at the companies that went bankrupt has been only a fraction of what they would receive if they sued. It is based on guidelines in which less severely injured workers, such as those whose disease is not yet malignant, receive far less than a full-fledged asbestos-related cancer case. Claimants whom the Manhattan Institute might consider only "marginally impaired" (the report does not explain what this means) receive only small payments – as little as $250. [image: image41.png]
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The Manville Trust (the first such trust, created after the bankruptcy of asbestos mining and processing firm Johns-Manville) paid an average of only $40,000 during 1988, its initial year. Its payments have since declined as the number of claims has grown. The average payment from 1988 to 2000 was only about $8,000. Trusts created for workers of companies that have gone bankrupt since Johns-Manville are paying even less. [image: image43.png]
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Myth #5. "Burgers" may become "the next cash cow".[image: image45.png]
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According to the Manhattan Institute, "The [trial layers'] strategy is clear: attempt to hold food firms responsible for a portion of the public health costs related to obesity." Even though the plaintiffs lost, Pelman v. McDonalds is cited as a prime example of how Trial Lawyers Inc. "continues product development by making litigation against the fast food industry its suit du jour."[image: image47.png]
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The case was brought by the Pelmans, two obese Bronx teenagers who ate two meals at McDonalds almost every day. They argued that McDonalds should be held responsible for their health problems because the company misleads people like them into believing their food is healthy. Judge Robert Sweet of the Southern District of New York dismissed the complaint under the rule that there is no claim where the plaintiff was aware of the general dangers and risks inherent in using a product. The judge allowed the plaintiff to resubmit the claim, but his decision clearly held out little hope that they would eventually prevail. According to the decision, in order to state a claim, the two teenagers would have to allege "either that the attributes of McDonalds products are so extraordinarily unhealthy that they are outside the reasonable contemplation of the consuming public or that the products are so extraordinarily unhealthy as to be dangerous in their intended use." These are high hurdles. The decision makes it extremely unlikely that the "golden arches" will ever become a "pot of gold," as a sub-headline in Trial Lawyers Inc. predicts. [image: image49.png]
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An entire chapter of Trial Lawyers Inc. is built around Pelman and a similar case against McDonalds and three other fast food chains, Caesar Barber v. McDonald, that was also dismissed. Citing unusual, extreme cases like these – even after they are dismissed -- to support the proposition that lawsuits are out of control, generally, is a disinformation tactic commonly employed by tort "reform" advocates. [image: image51.png]
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Myth  #6. Trial lawyers are regulating through litigation.[image: image53.png]




[image: image54.png]



The Manhattan Institute is concerned that trial lawyers have supplanted "elected officials and regulators as a fourth branch of government." They warn, "Whether or not one agrees with the political objectives pursued by Trial Lawyers, Inc., one has to be fearful of the democratic implications of ceding national decision making."[image: image55.png]
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Yes, Americans should be fearful – fearful of the democratic implications of excessive corporate influence on lawmaking and regulation writing. The influence of big business on government is perhaps greater now than at any time since before the progressive era almost 100 years ago. As a result, critical environmental regulations are being replaced with voluntary goals and "market driven" solutions. Drug companies are effectively writing the rules governing new drug approval and patents. Timber and mining interests have succeeded in relaxing rules restricting how government land is used. The meat packing industry's influence at the Agriculture Department allows meat processors essentially to police themselves.
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The Manhattan Institute constructs an imaginary world where, according to Trial Lawyers Inc., the Food and Drug Administration's "strict regulatory oversight" has "not stopped Trial Lawyers, Inc. from suing drug manufacturers over alleged side effects and `defects'." The Manhattan Institute entirely ignores the widespread harm caused by defective products such as the Dalkon Shield, silicone breast implants, Mer/29, and Bjork-Shiley heart valve, all of which were approved by the FDA, and the innumerable FDA-approved drugs that have been withdrawn from the market. [image: image59.png]
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Trial Lawyers Inc. concludes this chapter with a broad assertion, "[C]osts of litigation are obvious: raising consumer prices, reducing research into new drugs..." But it's not trial lawyers who are to blame for high drug prices and any reductions that may have occurred in new drug research. It's the drug companies, themselves. The pharmaceutical industry's rate of return is more than twice the US average, making it one of the most profitable industries in the nation. And Public Citizen reports that in 2001 the major drug makers spent only 12.5% of revenue on research compared to 30.4% on marketing and administration. 
[image: image61.png]




[image: image62.png]



Myth  #7. Tort lawsuit costs are staggering.[image: image63.png]
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The Manhattan Institute estimates that tort lawsuits cost the nation more than $200 billion a year. The only support given for the $200 billion estimate is "statistics" that were "derived in studies on tort costs by Tillinghast Towers-Perrin, a management consulting firm. [image: image65.png]
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Tort lawsuit cost estimates like these usually include everything but the kitchen sink, from the cost of the insurance industry's notoriously inefficient bureaucracy to the high legal bills engendered by defense litigation delaying tactics. But they do not account for the massive costs in death, injury, lost wages, and additional medical expenses for Americans who are wrongfully injured. For example, a study released in 2003 by the U.S. Center for Quality Improvement and Patient Safety found that patients spend 2.4 million extra days in hospitals as a result of medical errors. The bill for added costs comes to $9.3 billion, including $4.6 billion just for the extra hospital days. 
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Nor does the Manhattan Institute mention that 90% of wrongfully injured Americans never file a claim, that product liability insurance costs are only a minuscule fraction – less than 2/10 of one percent of each $100 – of the cost of a retail product and that, over the years, product liability insurance costs have been declining.
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The average CEO now earns 282 times the average worker. The average compensation of a Standard & Poor's 500 executive rose 26% during 2002 even as the 
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S & P 500 stock index fell by 23%. Assets of the Forbes 400 richest people in America jumped by 10% in 2002. Almost everyone knows that New York Stock Exchange Chair Richard Grasso arranged a $140 million compensation package before he was forced out. An economy that can be so generous to its business leaders can certainly provide reasonable levels of compensation to people injured by corporate wrongdoing, regardless of the Manhattan Institute's argument that the level of compensation paid to people injured by corporate wrongdoing is hurting consumers and the overall economy. [image: image70.png]
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Myth  #8. Trial lawyers earn far too much. [image: image72.png]
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To make the case that trial lawyer earnings are excessive, Trial Lawyers Inc. presents the rare extraordinary contingency fee as typical. According to the report, the average fee in class action cases comes to $1,000 an hour and there have been hourly fees of up to $30,000. Daily reality is considerably different. Studies have shown that the incomes of contingency fee lawyers actually are comparable to those of hourly-fee lawyers. A 1995 empirical study by University of Wisconsin Professor Herbert M. Kritzer, who is widely considered the preeminent expert on attorney compensation, found that the median annual income for personal injury lawyers ranged from a low of $63,000 in New Hampshire (1990) to a high of $108,000 in Texas (1992). Personal injury lawyers seemed to do better than defense lawyers in some states in some years, but worse than defense lawyers in other states and years. Even assuming that their incomes have since doubled, median earnings today are by no means excessive. [image: image74.png]
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Trial Lawyers Inc. fails to mention:[image: image76.png]
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· Lawyers' out-of-pocket expenditures. These often mount to hundreds of thousands of dollars in complex cases. Plaintiff lawyers' effective hourly fees earned during a lawsuit are not correctly reflected by simply dividing the contingency fee payment by the number of hours spent on the case. 
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· The element of risk. Contingency-fee lawyers can, and do, lose cases, sometimes after investing years of effort. There are no sure bets. For many law firms, the fees they earn on the successful cases makes it economically feasible to handle important product liability and medical malpractice cases that benefit all of society. It is the contingency fee system that ensures that anyone injured by a wrongdoer, whatever their economic circumstances, has the opportunity to obtain compensation in a court of law. 
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· Excessive defense lawyer billings. Hourly rates commonly reach $500 an hour levels at the top law firms. Legal bills are often padded with costs for redundant research. Unnecessary lawsuit delaying tactics serve to further inflate legal bills. 
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What Is the Manhattan Institute?[image: image82.png]
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Founded in 1978 by William Casey, who became CIA Director under President Reagan, the Manhattan Institute advocates free-market economics and smaller government. According to People for the American Way, the Manhattan Institute, "...advocates privatization of sanitation services and infrastructure maintenance, deregulation in the area of environmental and consumer protection, school vouchers and cuts in government spending on social welfare programs." The Institute has become a major force in conservative public policy making in both New York City and Washington. 
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The Manhattan Institute disseminates its public policy views and proposals through white papers and studies, commissioned books, seminars and issue forums. Its quarterly magazine, City Journal, is distributed to 10,000 lawmakers, academics and key policy makers. The Manhattan Institute's Senior Fellows write op-ed articles in major publications, appear on interview shows, and are frequently quoted in the media. 
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The Manhattan Institute has been well funded over the years by an array of major corporations whose interests have tended toward restricting access to the civil justice system by injured persons. American Express, Chase Manhattan, Bristol Myers-Squibb, CIGNA, Exxon Mobil, Merrill Lynch, Procter & Gamble, Prudential and State Farm Insurance are among the companies that have funded the Institute over the years.
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Many of the nation's major foundations that finance conservative causes have also provided major support. According to the Capital Research Center, Media Transparency, and People for the American Way, conservative foundations which given the Manhattan Institute substantial grants to the Manhattan Institute in recent years include:
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· Lynde and Harry Bradley Foundation. The Bradley Foundation also funds the libertarian Cato Institute and an array of other conservative "think tanks" such as the Competitive Enterprise Institute and the Claremont Institute. The Bradley Foundation gave the Manhattan Institute $300,000 in 2001 and $200,000 in 2000. 
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· Sarah Scaife Foundation. The Mellon industrial, oil and banking fortune funded this foundation. It began to support conservative causes when Richard Mellon Scaife became its chairman in 1973. Scaife also controls the smaller Carthage Foundation, another Manhattan Institute contributor. In 1997, a Washington Monthly article on Scaife's funding activities concluded, "Name a major right-wing institution and the odds are that Scaife is a principal funder." The Manhattan Institute received $150,000 from Scaife in 2001 and again in 2002 and $30,000 from Carthage in 2002 and $60,000 in 2001.
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· Claude R. Lambe Charitable Foundation. Lambe has also contributed substantially to other conservative groups including the Heartland Institute, the Heritage Foundation, and the Institute for Justice (which bills itself as the alternative to the ACLU). Lambe gave the Manhattan Institute $100,000 for general operating support in 2001. 
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· John M. Olin Foundation (funded by the Olin chemical and munitions fortune) has provided several million dollars a year to conservative advocacy groups. Olin provided $443,000 for Manhattan Institute fellowships in 2001 and $465,000 in 2000.
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· Castle Rock Foundation. The Castle Rock Foundation was founded in 1993 with an endowment of $36.5 million from the Adolph Coors Foundation. Members of the Coors family, which made its fortune in brewing beer, have occupied major positions in the foundation. Castle Rock is a major funder of conservative and right-wing causes. In 2001, the Manhattan Institute received $35,000 for general operating support.
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· Smith Richardson Foundation The Smith Richardson Foundation is financed by the Vicks Vaporub fortune. In 2001, the Foundation distributed $23 million, of which $405,000 went to the Manhattan Institute for projects in education and immigration. The Foundation became active in supporting conservative causes in 1973 when R. Richardson Randolph became its president. In its early years it supported books advocating "supply side" economics. 
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· Earhart Foundation. Earhart provided book-writing support of $60,000 in 2002 and $40,000 in 2001. [image: image94.png]
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The Manhattan Institute Center for Legal Policy (CLP) and other Policy Centers
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Founded in 1986, the CLP calls itself "a leading voice for reform of America's civil justice system." The CLP web site reports that hundreds of news reports have cited CLP's civil justice work, "with The Washington Post going so far as to call Senior Fellows Peter Huber and Walter Olson the `intellectual gurus of tort reform.'"[image: image97.png]
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As its web site reports, the CLP's most recent initiatives, in addition to Trial Lawyers, Inc., include: 
[image: image99.png]



· "Reforming the class action and mass tort menace that grants locally elected county court judges decision-making authority over huge swaths of the American economy." In April, the CLP released the seventh report in its Civil Justice Reports series, "One Small Step for a County Court... One Giant Calamity for the National Legal System". This report "examines the `mass action' torts being used by some local courts to join hundreds or even thousands of unrelated plaintiffs and defendants into a single massive proceeding, without even the basic safeguards of class action litigation." 
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· Focusing on specific-issue tort problems "that threaten to erode the very foundations of America's material well-being". These include asbestos, medical malpractice ("where out-of-control tort awards have driven private insurers out of the market and driven specialist doctors out of many parts of the country") and mold.
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· Opposing "junk science" in the courts. CLP Senior Fellow Peter Huber "has long been at the forefront of the effort to purge `junk science' from the courtroom by getting courts to exclude unreliable scientific evidence from consideration by unsophisticated lay juries.
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· CLP Senior Fellow Walter Olson manages a web site, "overlawyered.com". 
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The Manhattan Institute reports that former Attorney General Thornburgh has appeared to discuss Trial Lawyers, Inc. on CNBC, CourtTV, and the Fox News Channel, and CLP Director Jim Copland has discussed the report on CNBC and various radio talk shows. Trial Lawyers, Inc. has also received favorable press attention in such newspapers as the Wall Street Journal, the Washington Times, and the New York Sun. A recent article in The Economist reported favorably on Trial Lawyers, Inc, with no dissenting views. 
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The Manhattan Institute sponsors two other policy centers:
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Center for Civic Innovation. Argues for privatization of some government services, lower taxes. The Education Research Office, a part of the Center for Civic Innovation, produces academic research on U.S. education issues, including school choice policies and other aspects of education reform.
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Center for Medical Progress "encourages the development of market-based policy alternatives to sustain medical progress and promote medical innovation." 
C New York State Trial Lawyers Association 2003
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