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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
____________________________________________ X
DAVID MORRIS,

Plaintiff,

-against-

BIANNA, INC. d/b/a ROCKIN' ROBBINS and
MICHAEL PENZO,

Defendants.
____________________________________________ X

570 Taxter Road
New York, New York

May 15, 2008
1:40 p.m.

EXAMINATION OF MICHAEL PENZO, one of
the Defendants in the above-entitled action,
held at the above date, time and place,
pursuant to Notice, taken before Michael
Catania, a Reporter and Notary Public of the

State of New York.

ON TIME COURT REPORTING
516-535-3939
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APPEARANCES:

MORELLI RATNER, P.C.
Attorney for Plaintiff
950 Third Avenue
New York, New York 10022

BY: STEVEN GERSHOWITZ, ESQ.

MIRANDA, SOKOLOFF, SAMBURSKY, SLONE &
VERVENIOTIS, LLP

Attorneys for Defendant

BIANNA, INC.

d/b/a ROCKIN' ROBBINS

570 Taxter Road

Elmsford, New York 10523
BY: NANCY R. SCHEMBRI, ESQ.

MICHAEL PENZO, Pro Se
Defendant
80 Harrison Avenue
Yonkers, New York 10705

ON TIME COURT REPORTING
516-535-3939
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IT IS HEREBY STIPULATED AND AGREED by and
Page 2
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between the attorneys for the respective parties:
That all rights provided by the CPLR,
and Part 221 of the uniform Rules for the Code
of Conduct of Depositions, including the right
to object to all questions except as to form,
or to move to strike any testimony at this
deposition, are reserved for trial; and that
failure to object to any question, or to move to
strike any testimony at this deposition shall
not be a bar or waiver of the right to make such
objection or motion at the trial of this action.
That this deposition may be sworn to
by the witness before any notary public; and
the failure to do so, or to return the
original transcript to counsel for the party
on whose behalf it was taken, shall not be
deemed a waiver of the rights provided by
CPLR Rule 3116, and shall be so controlled.
That the filing and certification of
this examination are waived.
That a copy of this examination shall
be furnished without charge to the attorney

representing the witness testifying herein.

ON TIME COURT REPORTING
516-535-3939

MICHAEL PENZO,
the witness herein, having been

first duly sworn by a Notary Public
Page 3
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of the state of New York, was
examined and testified as follows:
EXAMINATION BY
MR. GERSHOWITZ:

Q. Please state your name for the
record.
A. Michael Penzo.

Q. Please state your address for the
record.

A. 80 Harrison Avenue, Yonkers,

New York 10705.

Q. Mr. Penzo, my name is Steven
Gershowitz. I am with the law firm of
Morelli Ratner, P.C. I represent the
plaintiff in this action, David Morris. You
are named as a defendant in this action.

Am I correct in the fact that you
are representing yourself in this action?

A. Yes.

Q. I want you to understand several

things.

ON TIME COURT REPORTING
516-535-3939

Michael Penzo 5

First, before we even get to what a
deposition is and what some of the ground

rules are, I want to explain to you that this
case has been pending and there have been

court dates in this case where at least one
Page 4
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time I know you did not show‘up in court.

I know that the judge said that he
was granting a default judgment, which
basically means that you are found
responsible for this. So since I am not your
attorney and I know that you don't have one,
what I will suggest to you is that you go to
the westchester Courthouse and you tell them
who you are.

Do you know the index number of the
case? Do you have any paperwork on this?

A Not with me.

Q. Do you have it at home?

A Yes.

Q. Bring that with you to the
courthouse, and I am sure there is a pro se
office there. Tell them that you know that
there is a default judgment in this case, but

you don't want there to be because you want

ON TIME COURT REPORTING
516-535-3939

Michael Penzo 6
to go forward, if that's what you want to do.
If you don't do that, then it is as though
you were already found responsible by law.

A. That's at the westchester County
building?
Q. Do you understand --

A. Yes.
Page 5
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Q. -- that this is a deposition?

Unlike a trial, the purpose of a
deposition is to just to have discovery. I
will ask you questions and you will give
answers. I am not allowed to ask leading
questions, meaning questions that suggest the
answer.

You are allowed to object as an
attorney to any questions that are not in the
proper form, by which I guess as a layperson
will be difficult for you to pick up during
the deposition.

I will tell you as an attorney I
will try to do my job, so that I am not doing
anything that I am not supposed to do. The
other thing is that there may be questions

that you are not going to want to answer.

ON TIME COURT REPORTING
516-535-3939

Michael Penzo 7

The rules of the deposition, though, which
are pretty open, recently have been changed
to be very open which is what it basically
means, and I don't want to put you at a
disadvantage because you are not an attorney.

If the question is in the right
form, and if there is nothing that could
possibly be something that could lead to

trial, you have to answer. That's the rule
Page 6


































































































































