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Justice Alfieri
DECISION AND ORDER

Plaintiff, Jennifer Marie Gillette, filed this action to recover damages for personal injuries based upon claims of podiatric medical malpractice and lack of informed consent as a result of a wart excision procedure and steroid injections performed by defendant Gregory Atlas, D.P.M. After a jury trial before the Honorable William E. Sherwood, J.H.O., the jury found in favor of the plaintiff and against the defendant. While the jury did not find that defendant departed from good and accepted medical practice with respect to either treatment, the jury found in favor of the plaintiff as to the lack of informed consent claim with respect to the wart excision procedure. The jury awarded plaintiff $1,500,000.00 for plaintiff's past pain and suffering and $1,500,000.00 for plaintiff's future pain and suffering.

Defendant now moves for, inter alia, an order: (1) setting aside the verdict and dismissing plaintiff's complaint as a matter of law or granting a new trial pursuant to CPLR 4404(a); or (2) setting aside the verdict as against the weight of the evidence and directing a new trial on the lack of informed consent claim; or (3) granting a new trial as to damages only on the ground that the jury verdict is excessive. The Court has considered the following papers on the motion:

1. Defendants' Notice of Motion dated September 2, 2009;

2. Attorney's Affirmation dated September 2, 2009 and Exhibits A through G attached thereto;

3. Memorandum of Law in Support of Defendant's Motions;

4. Affirmation in Opposition dated September 11, 2009 and Exhibits A through Q;

5. Reply Affirmation dated September 18, 2009 and Exhibits A through G attached thereto.

To begin, CPLR 4404(a) provides that after a jury trial, the court may, upon the motion of a party or on its own initiative, set aside a verdict and "direct that judgment be entered in favor of a party entitled to judgment as a matter of law or…order a new trial of a cause of action…where the verdict is contrary to the weight of the evidence…."

With respect to defendant's motion to set aside the verdict as a matter of law, "[t]o sustain a determination that a jury verdict is not supported by sufficient evidence…there must be no valid line of reasoning and permissible inferences which could possibly lead rational men to the conclusion reached by the jury on the basis of the evidence presented at trial." Nicastro v. Park, 113 A.D.2d 129, 132 (2d Dept. 1985), quoting, Cohen v. Hallmark Cards, 45 N.Y.2d 493, 499 (1978); see also, Adamy v. Ziriakus, 92 N.Y.2d 396, 400 (1998); Lolik v. Big v. Supermarkets, 86 N.Y.2d 744, 746 (1995). In deciding whether a jury's verdict is legally sufficient, the trial court must view the evidence in the light most favorable to the nonmoving party, giving the prevailing party the benefit of every favorable inference that can reasonably be drawn from the evidence. See, Szczerbiak v. Pilat, 90 N.Y.2d 553, 556 (1997). "[T]he motion should not be granted where the facts are in dispute, where different inferences may be drawn from the evidence, or where the credibility of the witness is in question." Cameron v. City of Long Beach, 297 A.D.2d 773 (2d Dept. 2002).

Here, viewing the evidence in the light most favorable to the plaintiff, the Court concludes that the jury's verdict was supported by legally sufficient evidence. To prove plaintiff's claim of medical malpractice based on a lack of informed consent, plaintiff was required to establish "(1) that the person providing the professional treatment failed to disclose alternatives thereto and failed to inform the patient of reasonably foreseeable risks associated with the treatment, and the alternatives, that a reasonable medical practitioner would have disclosed in the same circumstances, (2) that a reasonably prudent patient in the same position would not have undergone the treatment if he or she had been fully informed, and (3) that the lack of informed consent is a proximate cause of the injury." Trabal v. Queens Surgi-Center, 8 A.D.3d 555 (2d Dept. 2004), quoting, Foote v. Rajadhyax, 268 A.D.2d 745, 745-746 (3d Dept. 2000) and Public Health Law §2805-d. With respect to the first element, defendant does not dispute that plaintiff established the qualitative insufficiency of the consent. However, contrary to the defendant's contention, there was sufficient evidence from which the jury could conclude that a fully informed, reasonably prudent person in the plaintiff's position would not have undergone the wart excision procedure if fully informed, i.e., the second element. See, Sarwan v. Portnoy, 51 A.D.3d 655, 656 (2d Dept. 2008); James v. Greenberg, 57 A.D.3d 849, 850 (2d Dept. 2008). Both the plaintiff and her mother testified in this regard.

With respect to the issue of proximate cause (the third element), "the causation issue is whether the operation, treatment or procedure is a proximate cause of the injury complained of." Foote v. Rajadhyax, 268 A.D.2d 745, 745-746 (2d Dept. 2000). In other words, "[t]he third element is construed to mean that the actual procedure performed for which there was no informed consent must have been the proximate cause of the injury." Trabal v. Queens Surgi-Center, 8 A.D.3d 555,557 (2d Dept. 2004).

Applied here, although there was ample evidence to establish that the steroid injection procedures proximately caused the plaintiff's injuries, there was also legally sufficient evidence to establish that the wart excision procedure proximately caused the plaintiff's injuries. During the jury's deliberations, the jury sent a note to the Court asking whether, with respect to question 4 on the verdict sheet, the "plaintiff's injury" included "the entire cascade of events." 1 (See, Transcript dated August 18, 2009 at p. 6 attached to Plaintiff's Affirmation as Exhibit A [hereinafter "Tr. 8/18/09"). Both the plaintiff and defendant agreed that the "plaintiff's injury" did, in fact, include "the entire cascade of events," and consented to the trial court instructing the jury as such. (See, Tr. 8/18/09 at p. 6). Since the jury was free to consider "the entire cascade of events" as the "plaintiff's injury," the jury could rationally reach the conclusion that the wart excision procedure was the proximate cause of the plaintiff's injury. In addition, because defendant consented to the court's definition of "plaintiff's injury," defendant "charted his own course in this instance [and] cannot now complain of the determination in this regard." Fulgenzi v. Rink, 253 A.D.2d 846 (1998); see also, Manning v. Brookhaven Mem'l Hosp. Ctr., 11 A.D.3d 518 (2d Dept. 2004).

Turning to defendant's contention that the verdict should be set aside as against the weight of the evidence, a trial court should exercise its discretionary power to set aside a verdict, pursuant to CPLR 4404(a), only where the jury could not have reached the verdict on any fair interpretation of the evidence. Abdeelkader v. Shahine, 66 A.D.3d 615, 616 (2d Dept. 2009). In deciding whether a verdict is based on a fair interpretation of the evidence, courts must accord "great deference" to the "fact-finding function of the jury, as it was in the foremost position to assess witness credibility." Moccia v. Chi, 18 A.D.3d 631, 632 (2d Dept. 2005).

Applied here, it cannot be said that the evidence so preponderated in favor of the defendant that the jury could not have reached the verdict in favor of the plaintiff on any fair interpretation of the evidence. Although this court did not have the opportunity to see and hear the witnesses, there is nothing in the record, based on this Court's review of it, to disturb the jury's resolution of issues of credibility in favor of the plaintiff. 2 

Defendant also contends in his post-trial motion that the jury's award of damages to plaintiff is excessive and moves for a new trial on that ground. "While the amount of damages to be awarded for personal injuries is primarily a question for the jury, an award may be set aside when it "deviates materially from what would be reasonable compensation." Miller v. Weisel, 15 A.D.3d 458, 459 (2d Dept. 2005), quoting, Iovine v. City of New York, 286 A.D.2d 372, 373 (2d Dept. 2001); see also, Keany v. City of New York, 63 A.D.3d 794, 795 (2d Dept. 2009). "Since jury awards for personal injury, especially those for pain and suffering, are subjective opinions, formulated without the guidance of precise and detailed guidelines, we look to comparable cases to determine whether the jury's verdict deviates materially from what has been found to be reasonable compensation." Valentine v. Lopez, 283 A.D.2d 739 (3d Dept. 2001). While reviewing the other analogous cases involving similar and comparable injuries, the court must bear in mind that any given award depends on a unique set of facts and circumstances. See, Nolan v. Union College Trust of Schenectady, 51 A.D.3d 1253, 1256 (3d Dept. 2008); Acton v. Nally, 38 A.D.3d 973, 976 (3d Dept. 2007); Donlan v. City of New York, 284 A.D.2d 13, 15 (1st Dept. 2001). "[F]actors to be considered in evaluating such awards include the nature, extent and permanency of the injuries, extent of past, present and future pain and the long-terms effects of the injury." Nolan, 51 A.D.3d at 1256. Where the trial court finds the jury's award to be excessive, the proper procedure requires the court to direct a new trial on the issue of damages unless the plaintiff stipulates to reduce the verdict by the amount found to be excessive. See, CPLR 4404(a); Anderson v. Donis, 150 A.D.2d 414, 416 (2d Dept. 1989).

In the instant matter, the jury awarded plaintiff a total damages award of three million dollars which consisted of $1,500,000.00 for plaintiff's past pain and suffering and $1,500,000.00 for plaintiff's future pain and suffering. Based on the evidence adduced at trial, compared to other cases involving injuries to the lower extremities, this Court finds the verdict to be excessive.

For example, in Mujica v. State University Constr. Fund, 275 A.D.2d 976 (4th Dept. 2000), the 19-year-old plaintiff was a performing asbestos removal work when he injured his right knee. He sustained a tear of the posterior cruciate ligament which required him to undergo two surgeries. As a result of the injury, he had pain and swelling in his right knee and walked with a limp. The jury awarded the plaintiff one million dollars for future pain and suffering, which was reduced by the appellate court to $500,000.00.

In Ciano v. Suave, 42 A.D.3d 556 (2d Dept. 2007), the plaintiff was involved in a motor vehicle accident wherein the plaintiff sustained fractures to his right ankle and foot, including a pylon fracture, a medial malleolus fracture, and a posterior malleolus fracture with displacement of several of the fractured fragments, as well as injury to the Lisfranc joint of his left foot. Plaintiff underwent four surgeries. The jury awarded plaintiff $250,000.00 for past pain and suffering and $100,000.00 for future pain and suffering. The appellate court increased the award to $350,000.00 and $375,000.00 respectively.

In Morrisseau v. New York, 265 A.D.2d 647 (3d Dept. 1999), another motor vehicle accident case, the plaintiff sustained a unimalleolar fracture dislocation of the right ankle involving the talus. Plaintiff was brought to the hospital where she underwent two surgeries. During her recovery, the plaintiff continued to experience pain and subsequently developed sclerosis of the talus requiring further surgery which entailed, inter alia, scraping of the bones and cutting of ligaments. As a result of her injuries, plaintiff could no longer walk (and therefore no longer work) and suffered from pain and swelling in her ankle. The court awarded her $195,000.00 for past pain and suffering and $80,000.00 for future pain and suffering based on a life expectancy of 26 years. The appellate court held that the award was inadequate and increased the award to $250,000.00 and $300,000.00, respectively.

In support of his argument that the verdict is excessive, defendant cites to four cases, one of which this Court finds helpful. In Tullo v. Tartack, 2002 NY Slip Op 40507U (Kings Cnty. Supr. Ct. 2002), plaintiff suffered a ruptured tibial tendon requiring surgery. The trial court upheld the $300,000.00 award for past pain and suffering and the $600,000.00 award for future pain and suffering.

Delving further into cases involving injuries to the lower extremities, this Court has found numerous cases that involved the total loss of use of a leg or foot. While the plaintiff's injuries in this case are by no means comparable to the total loss of use of a leg or foot, such as cases involving the amputation of a leg or other debilitating injury, the damages awarded to plaintiff in the instant matter are more akin to damages awarded in those types of cases. See, e.g., Firmes v. Chase Manhattan Automotive Fin. Corp., 50 A.D.3d 18 (2d Dept. 2008) (Where plaintiff was involved in a motorcycle accident, underwent 11 surgeries, and lost his left leg below the knee, the appellate court reduced the jury verdict from $2,200,000.00 for past pain and suffering to $1,500,000.00 and from $5,200,000.00 for future pain and suffering to $3,500,000.00); Nunez v. Levy, 19 Misc.3d 1138A (New York Supr. Ct. 2008) (Jury award of $5,000,000.00 for past pain and suffering and $5,000,000.00 for future pain and suffering to plaintiff, a 25-year-old construction worker, who lost his leg below the knee as a result of an accident whereby a vault door fell on his foot, reduced by the trial court on a motion to set aside the verdict to $2,500,000.00 and $4,000,000.00, respectively.

In DeLaCruz v. New York City Transit Auth., 11 Misc.3d 1086A (Queens County Supr. Ct. 2006), aff'd, 48 A.D.3d 508 (2d Dept. 2008), app. den., 11 N.Y.3d 704 (2008), the plaintiff, a 29-year-old single mother who worked full-time as a stock and sales clerk, was struck by a bus as she crossed the street. The bus knocked her down and then ran over and crushed her right foot. Despite three major surgeries, the plaintiff's right foot is disfigured, virtually useless, and extremely painful. She is unable to work and is unable to endure any weight on her foot. The jury awarded her $2,500,000.00 for past pain and suffering and $12,500,000.00 for future pain and suffering. On a motion to set aside the verdict, the trial court reduced the award to $1,000,000.00 and $2,000,000.00, respectively, which was affirmed by the appellate court.

After reviewing and considering the testimony in this action and having compared it to the jury awards in these other cases, this Court finds that the jury's damages award in the amount of $1,500,000.00 for past pain and suffering deviates materially from what would be reasonable compensation and was excessive. See, CPLR 5501(c); Nolan, 51 A.D.3d at 1256. Rather, based upon the nature and extent of plaintiff's pain and suffering, and the time period for which she experienced such pain and suffering, the Court finds damages in the amount of $500,000.00 to be fair and reasonable.

With respect to the jury's award for future pain and suffering in the amount of $1,500,000.00 based upon a presumed life expectancy of 55 years, this Court finds that this award also deviates materially from what would be reasonable compensation. The evidence at trial does not support such an award. Plaintiff testified that she is in no pain at all other than when she is on her foot for a half-hour to an hour or having walked a lot. While plaintiff must limit her daily activities, plaintiff is nonetheless currently matriculated at the College of St. Rose, living on-campus, and is pursuing a teaching career (despite her doctor's advice). Following a review of plaintiff's testimony, as well as that of her mother and Dr. Deland, and having compared the award to other comparable cases, the Court finds damages in the amount of $500,000.00 for future pain and suffering to be fair and reasonable.

Based on the foregoing, defendant's motion to set aside the verdict with respect to the jury's finding of liability is denied. Defendant's motion to set aside the jury's damages award as excessive is granted to the extent that this matter is set down for a new trial upon the issue of damages only, unless within thirty (30) days after service on plaintiff of a copy of this decision and order, with notice of entry, plaintiff shall serve and file in the Office of the Clerk of the Supreme Court, Orange County, a written stipulation consenting to decrease the verdict as to damages as follows: (1) for past pain and suffering from the sum of $1,500,000.00 to $500,000.00, and (2) for future pain and suffering from the sum of $1,500,000.00 to $500,000.00. In the event that plaintiff does not stipulate to the reduced damages award as set forth herein, a trial on damages will commence on March 29, 2010.

With respect to the remaining relief sought by defendant not herein decided, defendant's motion is denied.

This Opinion constitutes the decision, order and judgment of the court.

1. Question 4 of the verdict sheet reads as follows: "Was the wart removal procedure, a substantial factor in causing plaintiff's injury." (See, Defendant's Exhibit B attached to the Affirmation dated September 2, 2009).

2. This Court notes that its review of the record was based solely on the portions of the record as submitted by the parties and not on the trial testimony in its entirety. ¦
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