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CIVIL COURT OF THE CITY OF NEW YDRK

COUN'TY OF NEW YORK: TRIAL TERM PART: 59

ROSALIFE DAVID and STEVEN DAVID,
Plaintiffe, | " Index # 107450406

-against- : DECISTON &}ORDE&
4 3 '

MALLILO & GROSSMAN, ,
ANTHONY MALLTLO,. FRANCESCO POMERO, JR.,

and PATER GALLANTER/

Defendants, .

KBNNEY JOAN M., J.C.C.°
After trial, I hereby.find and decide that:

This legal malpractice -action arises out of plaintif&s’

‘retention of the defendants® to prosecute a lawsult againgt Maryann

and Dennis Astrologo (Astrologo). It is undisputed, and the law of
thia caze, that plaintiffs were rear-ended by the Astrologos,
regulting in  three car accident (the car accident). On January
25, 2003, plaintiffs’ car‘ was 'stat;ionary when tl_:e accident
ogenrred, and wag hit so hard,;tﬂat the car Rosalie David (Mrs:

David) was sitting in, smeshed inte the car in front of it. Mrs.

en David (Mr. David), her
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husband, was operating the V@hiéle.

-

On January 20, 2663, five d%ys prior to the car accident, Mrs.
David had a eglip and fall in the laundry room of‘ha; apartment
building (the slip and fall). 'On Jénuary 24, 2003, Mrs. David

gought medical attention from an orxthopedist, Dr. Jacob Rozbruch

"The action was discontinuad against Pater Gallantsrx.

4




(Dr. Rozbruch), for a Lruige to her right shoulder. Dr. Rozbruch

examined Mrs, David and diagnosed her with acute bursitis,

srthritig and a “poasible injury to the rotator cuff.”» Dr.

Rozbruch testified, and his medital recoxds corroborate, that Mrs.

David’'s muscle strength wasg “perfectly normal.” Dr. Rozbruch did

inject Mra. David’s shoulder w1th lidocaine and kenalog with good

initial result.” ' . L .

after the car accident, Mrs. pavid was taken by ampulance to

a leocal hoapital. After x-rays were taken, she was treated and

relessed with pain medication. On January 28, 2003, after Mra.

David recturned to her home in ‘New York City, ghe again sought

medical attention for hetr right shoulder, After complating -’

diagnostic testlng, Dr. Rozbruch determzned that Mreg. David had:

auffered a “a full Lhickness rear of the rotator cuff? in her right

ahouldor. On February 6, 2003, Dr. Rozbruch surgically'repairedﬁ

Mre. Doavid’s yotator cuff.

Tt was undisputed =at trial that after the a001dent, Mrz.

posalie wag bedridden for one week, and homebound for about 30

daya. In Maxch 2003, Mrs. ' David vreturned O work = as &

echooltéacher, but her dutiez; were curtailed by her .w'ur.t;iury.'-’=

Further, Mra. David could not drive a Car until June 2003.

Mra. David's testimony wag that she waz unable to pesrform har

- ' I
pexgonal grooming and vathing habits, nor her reguiar household

e dutiese and tasks

suties for pany months after the surgery. The
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had to ke done by Mr. David., Additionally, Mre. David was
prezcribed physical therapy, three times kper wagk, commenéing
shortly after the surgery and continuing until November 2003,
Finally, Mrs. David stated that ag late ag 2008, ghe could mot swiﬁ
bacéuae she did not have the'range-of motion to 'de go, Mr. David
testified'that he and Mré. David were unable to engage in saxual
intimagy for “guite a while after the accident because it was
impoggible,

Plajntiffs retained defendants to: commence a personal injury
lawnuit, against thé Astrologos ?n or about February 2003. The
action was venued in this court, and the index number was purchased
in o¥ about June 27, 2003.* At some point in time, this action wag
geclled Eof $25,000.00, the full jurisdictional amount of the Civil
Coucl, of the City of New York.

On Septembesr 26, 2007, aftei an enormous amount of motion and
appellate practice, Hon, Manuei J. Mendez rendered a decision
holding, among other things, thé% defendants were.negligent as a
malter of law, and that plaintiffs were entitied to a trial solely
to determine: (1) if plaintiff’s injury was proximately caused by
tha'accidanﬁ and (2) whether aai&;injuries were “gerious injuries,”
ag that term is definéd by Insura;ce Law §5102(d). Judge Mendez’s

decision waa unanimougly affirméd by the Appellats Term, First

*This malpractice action wag brought in New York County
Supreme Court and was trangferzed to this court pursuant to CPIR

325{d) in 200¢. ‘
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Pepaitment, on May 27, 2008, In its affirmance, the Appellate Term
stated that “triable isaues [were raised] as to whether plaintif?
woulﬁ nave -prevailed in the underlying personal injury lltlgatlon
"hut Fop defendant negllgencg (citations omitted).

The parties prqduced twof doctora to testify ag expert

witnesses at trial. Dr. Rozbruch, was called bacause he wag Mrs.

David’'e board certified, treating orthopedlc BUXTRDN. Defendants

called Dr. Jamee Liguori (Dr. Liguori) a beoard certified adult

neurologiét and Dr, Aanjani Sinbha. (Dr. 8ingha), an orthopedlc

surgoeon, Dr. Rozbruch‘s office and surgical records were also made

o part of the trial record and‘were referred to by the expert

witnsggan .

D, Roébruch teatified thét he was in hisg 29 vear of
pracrice, and he was a solo practitloner, who was engaged Iin
"moatly general orthopadies,” but had a 5ubspec;allty in “shoulder

and upine,” Dx, Rozbruch stated on direct examination, that he did

oot think Mrs, David had anything ‘more than a bruime to her

ghoulder when he examined her on January 24, 2003, but found an

impiﬁgement sign “AC arthritis and acute burgitis”,

on Januarf 28, 2003, after the accident, Dr. Rozbruch examined

Mrs. David because she presented with “shoulder problems worse than
The

811€

he had criginally, and her neck was additienally gtiff.~

magnetic reesonance imaging that was rerformed, following the

examination, indicated that Mrs. Pivid had a full thicknaga tear of




shoulder “with a slgnificant am@unt of mugcle tightness heér neck

[sic], {(he) thought was mugcle i‘n_jury; muscle tear 'and strain.”
Dr. Liguori stated thatb afper ke graduated médical gchool in

1892, he completed an internship and residency in neurology in

12%6. Dr. Liguori is board certified in neurology and maintains a

private practice., Dr. Liguori tebtified on direat axamination that

he been retained by defendants’ counsel to perform an independent

medical examination (IME) of Mrs. David on Juna 21, 2007,
After taking Mre. David’p medical thistory Dr. DLiguori

perlormed “a gtandard ﬁeurologicél examination [and] did a range of

motion specifically for the shoulder.” | Dr. Liguori  tegtified

fuxther that he found “surgical scars over the right sghoulder ...

as well as three puncture wounds. Thera was full range of motion

to both pagsive and active range of wmotion.” Dr. Liguori‘s

neurological findings were “noxmal.” Ag part of hieg review of Mre.
David’ g medical‘statha, Dr. Liguoril reviewed Dr. Rozbrurh’s office

records. Dr. Liguori also reviewed Mre. David’/s emergency xoom

records from the Hudsom Valley' Hospital Center where she was

brought by ambulance immediately after the c¢ar accident. Dr.

Liguori gtated that tha x-rays’ ordered by Dr. Rozbruch on the

January 24% officde visit and those taken immediately after the

accident, ghowed a similar “irregularity at the greater.

tubsrosity.” In Dr, Liguori’s opinion the same finding was made on

beth ocecasions, “[hel would find it hard te relate it to the
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agaldent.,” Moreover, D;f Liguori's expert madical opinion was that
Mrs. David’s shoulder condition ‘wasn't relatad to the car
accident.”  Mrg, David’slsurgery was perfo¥med bacause ghe had
“chionic changas” to her shoulder, that ths car‘accident did not
cauvgn.  On crosg examinationrDr. Ligu&ri admitted that he did no:
“gralto “specificélly that [her];rétator cuff, but as far as hex
surgery goes, I don’t think it was caused by the accident.” Dr.
‘Liguori acknbwledged that he wfote a report on or about July 5,

2007, afcter he examined Mre. David, which stated, inter alia, that

it "is unclear ag to the causal relationship of the MVA , ., versus .
the prior fall... .7 Dr, Liguorils testimony changed at btrial when
he stated .. ,based on sﬁbsequent;informatioq I*ve gotten, I am not

convinced. that her shoulder iz relsted to either or.”

Pefendants’ second expert witness, Dr. Singha, testified on

divect. that he has been in practice for 25 years and that °T

practicve mainly knee and shoulder'injuries ... orthopedic surgery.”

Dr. Slngha examined Mre. David in June 20, 2007. Dr. 8ingha took

Mrs. David's medical history, examined her right ' shoulder and

performed a range of motion examination. Dr. ‘Singha found. the

range of wmotion be "normal.” Howdver, hig review of Dr. Rozbruch’s

medical records, including the notes from the June 24 viagit, led

him ro conclude that Mrs, David had “the impingement sign and

arthritis and rotacor c¢uff problém{s] that ons has in day-to-day

life, 1711 szay because she comesg with the pain, lose of mobility,
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rangs of motlon.”

Dr. Singha alsc testified that the x-rays taksn before tLhe

acaident on Jaruary 24 and the filme taken on January 25%, both

identified the game irregularity “in the greater tuberosity,
congistent with a rotator cuff injury.” Dr. Singha’'s ultimate

opiﬂion wag that “this lady had 411 tha chénges before she had the

accident, including a torn rotatior cuff,” and the afore-described

chronic conditions, therefore Mre. David’s right shoulder injury

“wasr't related to cthe accideng.¥

on cross;examination, Dr. :Singha was asked why his trial

cestimony conflicted with his zneport . (defendant’s Exhibit D in

evidence), which concluded. that *with a reasonable degrees of

medlical certainty, it could not be determined whether the torn

rotator cuff and the problem withi [Mra. David’s] right shoulder is

reluted to the aceident or if it was a pre-exigting on-going

process.” Unfortunately, plaintiff’s counsel did not ask the

follow-up question ‘to deterxmine why Dr. Singha’s report
contyadicted his trial testimony.

The partiesg then rested and made post trial motions for =a

directed verdict in their favor. '

Findings' of Fact

Mrs. David suffersd a merious injury as a result of the car

accident that occurred on January 25, 2003.

Conclusions of Law
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Plaintiffs’ succesafully ﬁmoved by =2 preponderance of the

avideance that Mrs. David’/s torn rotator cuff constituted a gerious
injury pureuant to TInsurance Law §5102(d), s=e alsa, (Bemnet v

Cruz, 168 AD2d 307 [1* Dept 1999]). The New York Ingurance Law §

5102 (d) states, in pertinent part, that:

"Sericus injury" méang a personal injury
which resulte in dehth; dismemberment;
glignificant disfigurement; a fracture; loss
cf & fetus; permanent loze of 'use of a body
organ, membear, funetion or gystem;
permanent consequentiel limitation of use
of & bedy organ or member; significank
limitation of use of 'a body function or
gystem; or a medically determined injury or
impairment of a non-permanént nature which
prevente the injured pekson from performing
substantially all of ° the material acts
which consgtitute eguch person’s usual and
customary dally activitiss for not lass
than ninety dayes during the one hundred
eighty daye immediately following ' the
occurrernice of the injury or impairment.”

1¢ should be noted that M%a. David was unable to perform
CUSTOMATY daily duties, such aé driving a car, ag statutorﬁly
reguired for a fin&ing of “seriqus.injﬁry”.

De Fendantg! ease was baged sélely on the contentien that Mra,
David’= injury pra-existed the ca? hecoldent. Defendantz attempted
to'prove their case through the;testimony of two pald experte,

whosa written reports contradicted thelr trial testimony. When a

witnass’ sworn stacement conflicts with their trial testimony, this
sourt may disregard the testimony of such a witness. (see Barbara
al. v. City of New. Yorf et al., 4 AD2d 1022 [1™ Dept
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57). In light of the foregolng, Dr. Rozbruch’s tagtimony, as Mrs.

10¢

David’'s treating physician, becomas more compelling and parsuasive.

Plaintiffe’ make a atrong argument in their favor by invoking
the principlie of- judicial estoppel.
defendant’s represented plaintiffs'in the ac£ion brouvght against
the Astrolonges. In fhe pleadings atteridant to that litigation,
which defendants drafted and veiified, representad that the car
acaident wasg the direct ‘cause of Mrs. David’s “serious injury.”
Additionally, if dgfendants thought Mrs._Davia's capea iacked mérit,

they would not have agreed to rgpresent plaintiffg in the Ffira:
place. Plaintiffs’' raige 'thlg igaue idn thelr post-trial
memorandum, citing D & L Holdings ILC v R.C.CG. Goldman Company,

LLC, 2687 aD2d 65 {1°F Dept 2001), @hich gtates in pertinant part as

follows:
“The doctrine of judicial estoppel prevente abuses
of the judicial ayecem by which a party obtains

ralief by maintaining ons pogition, and later, in a
different action, maintains ‘a contrary posgition.”

This is the controlling law -in this Jurisdiction, Defandante
have failed to convince this court that they did not intend to

prosacute the action against Astrologos in Supreme'cdurt.

Conseguently, plaintiffs have successfully established by a

preponderance of the credible proof a prima facie case that the cax

accident caused Mre. David‘s torn rotator cuff.

Agrordingly, it is

12
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ORDERED, that after a trial the court finds for plaintiffs;
anc it 19 further

ORDERED, that plaintiff, Rosalie David,is entitled to damages
fox past pain and suffering, including loss of enjoyment of life In

the amount of $250,DO0.00; and it is further

ORDERED, that plalntiff Steven Dav1d is entltled to damages
foir his losg of zervices and 1095 of vongortium clalm in the amount
of $95,00D 00; and ;t ig further

ORDERED, that the Clerk of the Court 'ig hereby directed to

enter judgment against defendantg individually andd severally.

Dato: 2%?/07 o ik dd]
: ) " Hon. Jogh M. Kermney
C.C,
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