	[image: image11.png]



	

	55 A.D.3d 1245
	Page 


	55 A.D.3d 1245, 865 N.Y.S.2d 429, 2008 N.Y. Slip Op. 07288

	 (Cite as: 55 A.D.3d 1245, 865 N.Y.S.2d 429)



[image: image1.png]



Supreme Court, Appellate Division, Fourth Department, New York.
Michael ORLIKOWSKI and Jennifer Orlikowski, Plaintiffs-Respondents-Appellants,
v.
CORNERSTONE COMMUNITY FEDERAL CREDIT UNION and HBE Corporation, Defendants-Appellants-Respondents. (Appeal No. 1.)
Oct. 3, 2008.
Background: Bricklayer brought personal injury action against building owner and contractor, alleging violations of Labor Law that resulted in bricklayer falling from scaffolding. The Supreme Court, Erie County, John F. O'Donnell, J., awarded plaintiffs damages in the amount of $513,069.09.
Holdings: The Supreme Court, Appellate Division, held that:
(1) whether scaffolding law violation occurred was question for jury;
(2) damages award of $28,000 for future pain and suffering deviated materially from reasonable compensation;
(3) damages award of $227,000 for future loss of wages was reasonable;
(4) bricklayer's wife established some loss on her claim for loss of consortium;
(5) defendants did not incur liability by way of actual payment, and thus were not entitled to final judgment on indemnification request against bricklayer's employer; and
(6) defendants were entitled to attorney's fees, costs, and disbursements from bricklayer's employer.
Affirmed as modified.
West Headnotes
[1] Negligence 272 [image: image2.png]


1710
272 Negligence
      272XVIII Actions
            272XVIII(D) Questions for Jury and Directed Verdicts
                272k1705 Premises Liability
                      272k1710 k. Liabilities Relating to Construction, Demolition and Repair. Most Cited Cases 
Whether scaffolding law violation occurred was a question for the jury, in action arising from bricklayer's fall of approximately four feet to concrete floor through the open frame of a window. McKinney's Labor Law § 240(1).
[2] Negligence 272 [image: image3.png]


1204(6)
272 Negligence
      272XVII Premises Liability
            272XVII(G) Liabilities Relating to Construction, Demolition and Repair
                272k1204 Accidents and Injuries in General
                      272k1204(4) Safe Workplace Laws
                          272k1204(6) k. Scaffolding Laws. Most Cited Cases 
Bricklayer's fall of approximately four feet to the concrete floor below through the open frame of a window, constituted an elevation-related risk under the scaffolding law. McKinney's Labor Law § 240(1).
[3] Damages 115 [image: image4.png]


127.35
115 Damages
      115VII Amount Awarded
            115VII(B) Injuries to the Person
                115k127.32 Back and Spinal Injuries in General
                      115k127.35 k. Disc Injuries. Most Cited Cases 
Award of damages in the amount of $28,000 for future pain and suffering in bricklayer's personal injury action against building owner and contractor, which arose from alleged scaffolding law violation, deviated materially from reasonable compensation, and thus award would be increased to a minimum of $100,000, where bricklayer underwent a discectomy following the accident, and would likely require spinal fusion surgery in the future. McKinney's CPLR 5501(c); McKinney's Labor Law § 240(1).
[4] Damages 115 [image: image5.png]


127.65
115 Damages
      115VII Amount Awarded
            115VII(B) Injuries to the Person
                115k127.57 Impairment of Earning Capacity
                      115k127.65 k. Back and Spinal Injuries in General. Most Cited Cases 
Award of damages for future loss of wages in the amount of $227,000 was reasonable in personal injury action against building owner and contractor by bricklayer who sustained back injury in accident requiring discectomy and who would require spinal fusion surgery in the future, where bricklayer returned to work without restriction three months after accident and bricklayer's alleged disability was not caused by the accident. McKinney's CPLR 5501(c); McKinney's Labor Law § 240(1).
[5] Damages 115 [image: image6.png]


127.74
115 Damages
      115VII Amount Awarded
            115VII(B) Injuries to the Person
                115k127.72 Loss of Consortium, Services, or Earnings Arising Out of Injury to Another
                      115k127.74 k. Husband and Wife. Most Cited Cases 
Bricklayer's wife established that she suffered some loss on her claim for loss of consortium related to personal injury suffered by bricklayer as a result of alleged violation of scaffolding law by building owner and contractor, and thus she was entitled to damages award in a minimum amount of $15,000 on her claim. McKinney's Labor Law § 240(1).
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208 Indemnity
      208II Contractual Indemnity
            208k42 k. Accrual of Liability. Most Cited Cases 
Indemnity 208 [image: image8.png]


106
208 Indemnity
      208V Actions
            208k106 k. Judgment and Enforcement Thereof. Most Cited Cases 
Neither building owner nor contractor incurred liability by way of actual payment when judgment was entered against them in bricklayer's personal injury action, which arose from alleged scaffolding law violation, and thus their request for final judgment for indemnification and payment from bricklayer's employer was premature. McKinney's Labor Law § 240(1).
[7] Indemnity 208 [image: image9.png]


42
208 Indemnity
      208II Contractual Indemnity
            208k42 k. Accrual of Liability. Most Cited Cases 
Indemnification claims generally do not accrue until the parties seeking indemnification have made payment to the injured person.
[8] Costs 102 [image: image10.png]


207
102 Costs
      102IX Taxation
            102k207 k. Evidence as to Items. Most Cited Cases 
Building owner and contractor offered sufficient evidence to support the amount requested in attorney's fees, costs, and disbursements incurred in defense of bricklayer's personal injury action arising from alleged scaffolding law violation, as well as evidence that they had made actual payment to counsel, and thus defendants were entitled to recover such fees and costs.
**430 Zdarsky, Sawicki & Agostinelli LLP, Buffalo (Patrick A. Dudley of Counsel), for Defendants-Appellants-Respondents.
Lo Tempio & Brown, P.C., Buffalo (Patrick J. Brown of Counsel), for Plaintiffs-Respondents-Appellants.
PRESENT: MARTOCHE, J.P., SMITH, CENTRA, PERADOTTO, AND GREEN, JJ.
MEMORANDUM:
*1246 Plaintiffs commenced this action seeking damages for injuries allegedly sustained by Michael Orlikowski (plaintiff) while laying bricks in the course of construction of a building. Plaintiff allegedly fell approximately four feet from scaffolding through the open frame of a window onto a concrete floor. Defendants-third-party plaintiffs (defendants), the owner of the building and the general contractor, commenced a third-party action against plaintiff's employer, Thomas Johnson, Inc. (TJI), and they were granted a default judgment for contractual indemnification in the amount of any judgment recovered by plaintiffs in the main action, as well as the amount of attorneys' fees, costs and expenses incurred by them in the defense of the main action. Following a trial in the main action, the jury found that defendants violated Labor Law § 240(1) and awarded plaintiff $100,000 for past pain and suffering, $20,000 for past medical expenses, $125,000 for past loss of wages, $28,000 for future pain and suffering, and $227,000 for future loss of wages. The jury awarded no damages to plaintiff wife for her derivative cause of action for loss of consortium. Plaintiffs made a post-trial motion seeking to increase the award of damages for plaintiff's future pain and suffering and future loss of wages and seeking an award of damages for plaintiff wife's derivative cause of action. Defendants cross-moved to set aside the verdict and for judgment in their favor as a matter of law, and they sought judgment against TJI “for the amount of any judgment [against them in the main action] plus defendants' attorneys' fees, disbursements and expenses incurred in defending”*1247 that action, to be determined at an **431 inquest pursuant to CPLR 3215. By the judgment in appeal No. 1 and the underlying order therein, Supreme Court denied plaintiffs' motion and that part of defendants' cross motion with respect to the main action and awarded plaintiffs damages in the amount of $513,069.09. By the judgment in appeal No. 2, the court granted that part of the cross motion of defendants with respect to TJI by awarding them the amount recovered by plaintiffs in the main action plus interest, as well as $81,331.21 for attorneys' fees, costs and disbursements.
[1]

HYPERLINK \l "Document1zzF22017199314"
[2] Addressing first defendants' appeal from the judgment in appeal No. 1, we reject the contention of defendants that the court erred in denying that part of their post-trial motion seeking to set aside the verdict in favor of plaintiffs on the Labor Law § 240(1) claim and for judgment in their favor as a matter of law. Here, plaintiff fell approximately four feet to the concrete floor below through the open frame of a window, and we conclude that plaintiff's work involved an elevation-related risk (see generally Felker v. Corning Inc.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1997127841"
 90 N.Y.2d 219, 224, 660 N.Y.S.2d 349, 682 N.E.2d 950; Barnaby v. A. & C. Props.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1993018765"
 188 A.D.2d 958, 959, 592 N.Y.S.2d 98), and defendants failed to controvert the testimony of plaintiffs' expert that defendants should have placed a barrier across the window opening to prevent a worker from falling through the window. Thus, it cannot be said that there was “no valid line of reasoning and permissible inferences which could possibly lead rational [persons] to the conclusion reached by the jury on the basis of the evidence presented at trial” (

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1978126293"
Cohen v. Hallmark Cards,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1978126293"
 45 N.Y.2d 493, 499, 410 N.Y.S.2d 282, 382 N.E.2d 1145).
[3]

HYPERLINK \l "Document1zzF42017199314"
[4] With respect to plaintiffs' cross appeal from the judgment in appeal No. 1, plaintiffs contend that the award of damages for future pain and suffering and future loss of wages is inadequate. We agree with respect to the award of damages for future pain and suffering. Plaintiffs presented evidence at trial establishing that plaintiff underwent a discectomy following the accident, and they presented uncontroverted testimony that he would require spinal fusion surgery in the future. Thus, we conclude that the jury's award of damages for future pain and suffering in the amount of $28,000 deviates materially from what would be reasonable compensation (seeCPLR 5501[c]; cf. Latour v. Hayner Hoyt Corp.

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2005871620"
[Appeal No. 2], 13 A.D.3d 1147, 1148, 788 N.Y.S.2d 529) and, in our view, an award of $100,000 is the minimum amount that the jury could have found as a matter of law based on the evidence at trial (see generally Camacho v. Rochester City School Dist.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2006904315"
 20 A.D.3d 916, 798 N.Y.S.2d 288). We reject plaintiffs' contention, however, that the award of damages for future loss of wages *1248 is inadequate. The record establishes that plaintiff had returned to work without restriction and that plaintiff's alleged disability was not caused by the accident, and thus it cannot be said that the award for future loss of wages deviates materially from what would be reasonable compensation (see CPLR 5501[c]; Latour, 13 A.D.3d at 1148-1149, 788 N.Y.S.2d 529).
[5] Finally, with respect to appeal No. 1, we also agree with plaintiffs that plaintiff wife established in support of the derivative cause of action that she “suffered some loss, and [that] the absence of an award of damages on [that cause of action] is contrary to a fair interpretation of the evidence and inconsistent with the award of money damages” to plaintiff (

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1987004995"
Gallo v. Cook,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1987004995"
 125 A.D.2d 980, 981, 510 N.Y.S.2d 374). In view of the evidence that plaintiff returned to work three months after the accident without restriction and that the **432 accident did not cause plaintiff's continued disability, we conclude that an award of $15,000 is the minimum amount that the jury could have found as a matter of law based on the evidence at trial (see generally Camacho,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2006904315"
 20 A.D.3d 916, 798 N.Y.S.2d 288).
We therefore modify the judgment in appeal No. 1 accordingly, and we grant a new trial on damages for future pain and suffering and loss of consortium only unless defendants, within 20 days of service of a copy of the order of this Court with notice of entry, stipulate to increase the award of damages for future pain and suffering to $100,000 and for loss of consortium to $15,000, in which event the judgment is modified accordingly.
[6]

HYPERLINK \l "Document1zzF72017199314"
[7] With respect to appeal No. 2, we agree with TJI that the court erred in granting a final judgment assessing damages against it in the amount of the judgment in the main action plus interest, and we therefore modify the judgment accordingly. “Indemnification claims generally do not accrue ... until the part[ies] seeking indemnification ha[ve] made payment to the injured person” (

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1980119434"
McDermott v. City of New York,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1980119434"
 50 N.Y.2d 211, 216, 428 N.Y.S.2d 643, 406 N.E.2d 460,rearg. denied 50 N.Y.2d 1059, 431 N.Y.S.2d 1031, 410 N.E.2d 760), and there is no evidence in the record before us that defendants had incurred liability “ ‘by way of actual payment’ ” at the time of the entry of the judgment in appeal No. 2 (

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1999125904"
Varo, Inc. v. Alvis PLC,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1999125904"
 261 A.D.2d 262, 265, 691 N.Y.S.2d 51,lv. denied 95 N.Y.2d 767, 717 N.Y.S.2d 547, 740 N.E.2d 653). Thus, defendants' request for payment was premature, and defendants were not entitled to a final judgment. We agree with defendants, however, that they were entitled to “obtain a conditional judgment fixing the potential liability without the need for payment until it is shown that the judgment in the [main] action has been satisfied” (

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1968126611"
McCabe v. Queensboro Farm Prods.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1968126611"
 22 N.Y.2d 204, 208, 292 N.Y.S.2d 400, 239 N.E.2d 340), and we *1249 note that they obtained that relief by way of the default judgment in appeal No. 1. Further, TJI is foreclosed from challenging the amount of the judgment in the main action. Defendants were granted contractual indemnification upon TJI's default, and TJI never moved to vacate the order entered upon its default (seeCPLR 5511).
[8] Finally, we reject the contention of TJI that defendants were not entitled to recover from it the amount of their attorneys' fees, costs and disbursements incurred in the defense of the main action. Defendants offered sufficient evidence to support the amount requested, as well as evidence that they had made actual payment thereof to their counsel (see generally Varo, Inc.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1999125904"
 261 A.D.2d at 265, 691 N.Y.S.2d 51). The portion of the attorneys' fees concerning which TJI had a factual dispute was severed from the judgment, and TJI otherwise rejected the court's offer to conduct a hearing to enable TJI to challenge the remainder of the fees requested (cf. Data-Track Account Servs., Inc. v. Lee,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2006185510"
 15 A.D.3d 962, 963, 788 N.Y.S.2d 913). Further, the evidence presented by defendants supports the court's implicit determination that the attorneys' fees sought, with the exception of the severed portion, were reasonable (see Utica Mut. Ins. Co. v. Magwood Enters., Inc.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2006238359"
 15 A.D.3d 471, 472, 790 N.Y.S.2d 179; Ogletree, Deakins, Nash, Smoak & Stewart v. Albany Steel,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1997209313"
 243 A.D.2d 877, 878-879, 663 N.Y.S.2d 313).
It is hereby ORDERED that the judgment so appealed from is unanimously modified on the law by granting the post-trial motion in part, setting aside the verdict with respect to future pain and suffering and loss of consortium and as modified **433 the judgment is affirmed without costs, and a new trial is granted on those elements of damages only unless defendants, within 20 days of service of a copy of the order of this Court with notice of entry, stipulate to increase the award of damages for future pain and suffering to $100,000 and for loss of consortium to $15,000, in which event the judgment is modified accordingly and as modified the judgment is affirmed without costs.
N.Y.A.D. 4 Dept.,2008.
Orlikowski v. Cornerstone Community Federal Credit Union
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