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MR. MITCHELL: Dr. Lubliner, please.
DOCTOR JERRY LUBLI NER, called as a witness on behalf of the Plaintiff, having first been duly sworn by the Court Clerk, testified as follows:
COURT CLERK: Please take a seat. Give us your full name and professional address, for the record.
THE WITNESS: Jerry Lubliner, L-U-B-L-I-N-E-R, 215 East 73rd Street, New York, New York, 10021.
DIRECT EXAMINATION
BY MR. MITCHELL:
Q Dr. Lubliner, good morning.
A Good morning.
Q Can you give us your educational background?
A Yes. I graduated Syracuse University, summa cum laude, in 1976. That is the same year I started medical school at State University of New York, graduating June of 1980.
In July of 1980, I started a one year surgical internship at Beth Israel Hospital, Manhattan. Graduated, June of 1981.
In July of 1981, I started a four year residency in orthopedic surgery at the New York University Hospital for Joint Diseases. Graduated, June of 1985.
In July of 1985, I traveled to Canada where I did a sports medicine fellowship with the doctors for the Toronto Blue Jays and the Olympic team of Canada.
I came back to New York in 1986 and I started a private practice.
Q Doctor, you mentioned an internship.
What is that?
A An internship is your first year as a doctor. An internship is where you learn how to take care of a sick patient.
You go with other doctors, you spend much time in the hospital, you learn diagnoses of a sick patient, treatments for a sick patient, medications for a sick patient. And, if necessary, surgery, for a sick patient.
Q What about a residency?
A A residency is where you're more focused on the surgical portion. Residency is where you learn the skills to tell when a patient needs surgery, what operation to do, and how to do the operation.
Q And, what is a fellowship?
A A fellowship is post graduate training.
After everything is done, it's not uncommon to travel to another area to learn how things are done in another country or another city so you can compare and enrich your experience by learning more things.
Q You told us that you graduated?
A Yes.
Q Doctor, are you board certified?
A Yes.
Q In what area?
A I'm board certified in orthopedic surgery.
Q What is that?
A In order -- well, board certification is the highest level a surgeon or any doctor can attain in their field.
In my field, in order to be board certified, first you must graduate an approved program. When you graduate, you take an written examination that tests your knowledge of the field.
If you pass that test, a year later you take another examination, this one oral, to test your problem solving ability.
When you pass both, and after you've been in practice for two years, you become board certified.
So, even though I passed the test in '86, I became board certified in '88.
In orthopedics, board certification is only for ten years. So I just, last year, took my second recertification; and now I'm certified until 2018.
Q What is orthopedics?
A Orthopedics is the branch of medicine that deals with the arms, legs, and the spine. We deal with ruptured muscles and tendons, like in this case. We deal with broken bones, called fractures. We deal with arthritis. We deal with torn cartilage. We deal with tumors.
Any problem you have with the arms, legs, back, or neck, you come to the orthopedist.
Q Do you have any hospital affiliations?
A Yes.
Q Tell us about those.
A I'm still affiliated where I trained. I am an associate professor of orthopedic surgery at the New York University School of Medicine, and I am the chief of sports medicine at Beth Israel Hospital.
Q And, do you have any teaching positions?
A Yes. I teach all the time. I teach residents how to do surgery. I give lectures to nurses. I give lectures to my colleagues. Last lecture I gave was last week on ligamentous reconstruction.
Q Were you listed in New York Magazine as one of the top doctors in New York City?
A Yes.
Q In orthopedics, of. course?
A Yes.
Q Doctor, you reviewed certain information with regard to this case?
A Yes.
Q Can you start off and tell us what you reviewed, maybe starting with the ambulance report, going through Lincoln Hospital, Westchester Square?
A Yes. I reviewed medical records in regard to Juanita Clotter. Her injury was April 15th, '03. On the same date an ambulance took her to the hospital. And I did review all of these.
Q And, can you tell us what you -- what the result of your review was?
A Yes.
Q Each item?
A The patient fell on 4-15-03. She had immediate pain in her right leg.
She was taken, by ambulance, to the hospital, where they documented that she couldn't straighten out her leg, she couldn't lift her leg, they knew right away that she ruptured her tendon in her leg.
She ruptured it, and I have a model here, an apparatus, the quadriceps that helps you lift the leg and connects the hip muscles to the knee muscles, that thick muscle on the top of your leg -- you can all feel it
[Note: Page 41 missing in original document]
You also notice, when the knee is straight; there's a little give. When I bend the knee, you see how much pressure goes on the kneecap.
If you all rise from the seated position, you can feel that, you can feel the quadriceps contract.
In this particular case, she fell, hyperflexed -- this is from the medical records -- and the tendon right here snapped right off the bone, a little piece of bone on it, sort of like a chain coming off the wall with a little bit of plaster. That's exactly what.happened.
So now, the connection from the muscle to the bone is lost and this muscle allows you to move your leg up and down. But more importantly, the muscle uses gravity. When you stand, gravity want to make you fall. The muscle has to contract to do that. Next time you get up, bend your knee a little bit, feel the muscle contract, the muscle has to contract to resist gravity.
A tear, in our language, is called a rupture. It was ruptured and required surgery.
Q There's testimony from Juanita Clotter, when she fell, her leg was behind her and she couldn't straighten out.
It's documented in the hospital record?
A Yes.
Q Why is that?
A When she fell, she bent her knee. You see all the pressure that goes, it snapped. And because the connection was lost, there's nothing to pull, it's like, you remember you're a kid on the see-saw. The further back you were, the more leverage. She had no more leverage. The see-saw broke and it couldn't go up and down.
Q Thank you.
Doctor, did you review the x-rays that were taken, at the hospital?
A Yes, I did.
Q Could I ask you to take a look at this?
A (Complies).
This is Exhibit 9. What I want to show here, this is called the lateral x-ray. And, I didn't show every x-ray. This one shows it the best.
This means the x-ray is taken from the side, just like I'm showing you the model. If you look here, you can see the kneecap, okay, here.
Now, over here, you see this little white round piece of bone. And, if you look closely, you can see, this is called a soft tissue view. The view is made, on purpose, a little light so you can see the muscles, okay.
You can see here, this white area of muscle, up to here, and then there's nothing from here to here.
So, what happened is, the muscle ruptured off the bone and it came off of here and now it's here. The gap is over an inch and-a-half, and you can see this white round area belongs right here.
So, it took, it came off the bone and it took a little piece with it. Just like you take a chain off the wall, like I mentioned earlier, you pull it off and it takes a little plaster with it.
That was her injury, and she couldn't extend the knee, it wasn't connected any more.
Q Doctor, did you have an opportunity to review the operative report?
A Yes, of course.
Q Can you tell us what you found out from your review of the report?
A What I found out is that when they went inside they found exactly what they thought they would find, that the tendon was ruptured, and it had a piece of bone on it.
The doctor that did the operation did a standard technique, he makes a large incision, okay, he sews up the defect, and he uses what's called fiber wire and drills it through the bone to hold it in place.
Fiber wire is thin cord that we use in surgery, it's sort of like fishing wire. It's very thin and very strong, and we drill it throughout the bone and tie it, sort of like, we like to say a belt and suspenders.
First, we sew everything together, but to hold it together, we take the special wire, drill it through the kneecap, and then make stitches below it, so you have two types of fixation, two types of repairs, so if one fails the other will hold.
We always do that in surgery, just try route A and route B, we do it together.
So, he did that, and he did an appropriate operation. And then, he put the patient in a splint, you know, in a half cast, because you don't want to move the knee right away because you want the scar tissue to form, and this is a very important thing.
The scar tissue, because scar tissue is necessary in order for the rupture to heal, but as you will hear soon, scar tissue has its own problems, it's not as flexible and strong as your normal tissue. Once you have the tissue, you need scar tissue, you depend on scar tissue. So, he did everything to create scar tissue and put her in a splint so she wouldn't move it, so he can make the scar tissue.
Q Let me clarify this.
When you're talking about scar tissue, you're not talking about on the outside of the skin?
A No. I'm talking about in the muscle and tendon, okay.
The way it works is pretty amazing, but it's simple.
First, the body puts blood in the area and then something -- we don't really understand it that well -- in the brain, tells the blood to turn to tissue. And if you break a bone, it turns to bone. If you tear a tendon, it turns to tendon. If you tear a muscle, it turns to muscle.
But, anyway, it's done through scar, you know what I mean, and the tissue that is made, if you look under the microscope, is a bit different than the tissue that God gives you early in life, when you're born.
Even though it's your tissue, even though it's the best we have, it's not as good as what you had before the injury.
Q Now, she has a rather large, eight inch scar on the front of her knee?
A Yes.
Q What's that from?
A That's from the surgery.
Q Why did they go in, in the front?
A The rupture was in the front, okay. You've got to make the scar big enough. You can get -- remember, it was retracted, you have to fish it out, bring it together, make the drill holes and tie it down. You need room for that. This is not microscopic surgery. This is open, traditional surgery. And this is what you do. This is standard procedure.
Q And, are you aware that she went for physical therapy until August?
A Three months of physical therapy.
Q What was the purpose of that?
A Well, you've got to break down the scar tissue.
First, you don't go to physical therapy for a while, you have to wait four to six weeks to create scar tissue. After you create the scar tissue, you try to make the scar tissue more flexible, and that's the whole idea.
Some people are more flexible after the surgery, and some people's scar tissue is a little less flexible. That's your DNA.
Q Now, Doctor, did you have occasion to examine Mrs. Clotter?
A Four times.
Q My office sent her to you; correct?
A That's correct.
Q And, can you tell us, how do you conduct an examination?
A Well, after taking the history, you know, reviewing the medical records, you examine the patient on the areas that bother them.
You examine the patient standing -- I examine patients standing, sitting, and lying down. I use what's called a tape measure to measure everything, because you can't eyeball. A tapemeasure is what we call objective, you measure something.
It's like measuring a piece of paper. It's eight and-a-half inches wide. Everybody that measures should get the same answer, okay.
I also use a device called a goneometer, which measures angles. So, you measure it with the goneometer tells you how much motion they have.
You don't eyeball because you can make mistakes if you just use your eyes. So I use devices that have numbers on it to objectify the exam. That's how I examine the patient.
When I examine the patient, I'll measure the muscles, I'll measure the scar tissue, I'll measure strength, I'll measure the nerves and the arteries and veins and see if they're working. In this case they are.
I'll measure the way she can walk, okay.
Q How was she walking, by the way?
How was her gait?
A On the first time I saw her, she walked normally. She used a cane in the left hand. She couldn't walk on her toes and heels, okay.
Regular walking, in my exam room, she can do. I asked her to go on the toes or on the heels, she couldn't do that.
Q When was your first examination?
A My first examination was June 29th, 2004. It's almost four years ago.
Q Did you make any findings with regard to her range of motion?
A Yes.
Q What did you find?
A On the right, the injured leg, her range of motion was zero. That means she can make it fully straight to 120. It means she can go this much. Her normal was 140, okay.
So, she had a twenty degree loss of flexion. Meaning, going all the way back.
What does that mean? If you stand up and try to bring your heel to your butt, right, it's about, that's about 135. She pulled 120 on one side and 140 on the normal side, which is her left.
She also had what we call atrophy. Atrophy means her right leg was thinner than her left.
Now, in the legs, they should be equal. You run with both legs, you go up and down stairs with both legs, you walk with both legs.
It's not like in the upper extremity where one arm is used more than the other.
So, her operated leg measured 56. Her non-operated leg measured 58. That was two centimeters difference on that date.
She also had a lot of swelling of the knee that day. Her right knee measured 44. Her left knee measured 41. So, that means it's all fluid.
Q What did that mean to you, the swelling?
A That's a large amount of swelling.
Remember, her accident, what, was a year and four months prior to that.
Q So, what's the significance of that swelling, a year later?
A Well, that means the scar issue was causing permanent problems with her. She couldn't get it fully straight, she couldn't get it fully strong, and she couldn't get it to the point where it stopped swelling. It was still irritating.
Q What about the atrophy?
A The atrophy was two centimeters.
Q The significance to that?
A It means that, you know, the muscle was ruptured, the tendon, and she couldn't get back the whole amount of muscle that she had before.
By definition, when you have less muscle, you're weaker, which she was. I mean, it goes along, you have less muscle, you have scar tissue, it's weaker.
Q What about scarring? Did you make any observation with regard to scarring?
A Yes. She had a vertical hypertrophic scar of approximately seven and-a-half inches.
Q Is there anything else that you would like to tell us about that first examination?
A No.
Q Okay, what was the next examination?
A Next examination was August 15th, 2006, about two years later.
Q How about your findings there?
A She had more atrophy of her thigh.
Q Why? What significance is that, to you?
A Well, it means she was getting a little worse, in that aspect.
The right, the difference between the right and left were now three, instead of two, but the swelling got a little better, you know what I mean.
Swelling was three centimeters of swelling on the earlier exam, 2004. On this exam it was two.
So, what happens here, the body was getting more use. Remember, she had some foreign substance in her, she had the sutures. The fiber wire doesn't absorb. You do that on purpose because it has to be there.
With all the foreign substance, my attitude is, she's getting a little more used to it, the body was, but she got a little weaker. She had more muscle loss in 2006, accident.
Q Doctor, is atrophy an objective indication of an injury?
A Well, you don't, you can have an atrophy from a cast, without an injury, okay. You can have disuse atrophy.
If you're lying in bed for five weeks, sick, both of your legs get atrophied. See, what I'm saying, you don't need an injury. In this case, it is from the surgery and the surgery afterward, and it was getting worse.
You know, you try to exercise it out, you try to make it better. Sometimes you do, sometimes you don't. One way, in the 2006, she was getting worse. One way, she's getting a bit better.
Q You mean the swelling wasn't as bad?
A Let me tell you, as swelling, it's never the same if you measure it. If I measure it after she's on her feet, it would get worse in the afternoon more than the morning.
She never had an exam without swelling. On that day, it was better than the time before. Her motion was exactly the same, zero to 120, the other side was zero to 140.
Q Can you tell us about your next examination?
A Next exam was a year later, June 7th, '07, and it was almost an identical exam, except for one thing, she had less range of motion. The atrophy was the same, the swelling was the same, her motion now is zero to 110.
Q As far as her ability to move her leg?
A Right. She had a little less ability to move her leg, which means that what happens is, you know, the scar tissue was taking over a bit.
Q Doctor, when was your last exam?
A My last exam was this week, on Monday.
Q How about your findings there?
A The findings were consistent. She also, you know, gained a lot of weight. She started off 200 pound. The first exam, this Monday she was 255.
I'm not giving you the absolute numbers, it's different every time a person gains weight, there's a difference.
She had four centimeters of atrophy on Monday, on the thigh, one centimeter of swelling. The swelling was a little better. The atrophy is a little worse. The motion was the same as the last, zero to 110.
When I saw her the first time, she told me she was taking Tylenol with codeine every other day. She stopped the codeine and took Tylenol on a routine basis.
Q Why would the atrophy get worse, over time?
A When you have pain, you can't use the leg. The scar tissue in this injury is consistent with and reasonable to have some pain.
If you're not using the leg, because of pain, or using the cane all the time, as she is, and the cane is taking some pressure off the leg, the leg withers away.
Now, if you were to use crutches with nothing wrong with you, okay, let's say you lifted your right leg off the ground, your leg would get atrophied, okay. It's not withstanding the pressure of walking.
She's using a cane at all times, so the atrophy is increasing because the right leg is shifting some of the weight to the leg. That's why the atrophy, in my opinion, increased.
Q So, the atrophy is an objective indication that she's experiencing pain in that leg?
A You know what, I'm going to ask you to repeat the question.
MR. REDMOND: Objection, leading.
THE COURT: Overruled.
A I didn't hear the question, I'm sorry.
THE COURT: Just a moment. Just a moment.
Can you read it back, please, exactly.
(Whereupon, the requested portion of testimony was read back).
A I can't answer the question the way you asked it.
Atrophy is an objective sign that something is wrong. Like I said, you can get it from pain, you can get it from disuse. In her case, I believe it's from the pain.
Q That's what I'm asking. It's consistent with her complaints of pain?
A Yes. This is all consistent, it's all reasonable. You would expect a person that got this type of injury to have some problems later on.
Q Now, the loss of motion that you described, did you have an opinion as to whether or not that's permanent?
A Yes, I do.
Q What's your opinion?
A It is permanent. She had an injury in the spring of 2003. We're almost in the spring of 2008. I saw her four times, she's had, consistently, loss of motion. You would expect that from the amount of scar tissue.
Q How about the loss of strength in the leg, is that permanent?
A Yes.
Q Why do you say that?
A For two reasons, in this case.
Number one, due to the nature of the injury and the scar tissue, you're sewing up the muscle, you have to lose fiber, you can't get it perfect.
The fact is, she has never regained her ability to walk well. Meaning, she can walk in the room for a few steps without a cane, but she states she uses a cane routinely, at all times, so that means it's taking pressure off the right leg.
MR. REDMOND: Objection to what she states, your Honor. I move to strike that portion.
THE COURT: I'll allow that. Go ahead.
A Well, when you're walking with a cane in the other arm, that's the way you're supposed to. If you have an injury on the right leg, you use the cane in the left arm. You're supposed to use it, it takes pressure off, it takes pressure off the leg.
Whoever walks with a cane for a long period of time, the other leg will get a bit weaker.
Q What about the atrophy, is that permanent?
A Yes.
Q Why did you say that?
A Again, it's been five years, and number one, you would expect it. Number two, it's actually getting a bit worse.
Q How about the swelling?
A I think she'll have current swelling, swelling improved over time.
Since I saw her in 2004, it was three centimeters difference. Now it's one. That means the body is getting used to the scar tissue and the fiber wire.
Q She still has swelling, years later?
A Yes.
Q What does that indicate to you?
A It's still abnormal.
Q And, of course, the scarring on her leg is permanent, I take it?
A Yes.
Q Nothing can be done with that, right?
A No. You can't even do plastic surgery on the joint. All plastic surgery is done on areas that don't move much, your face, you don't move your face or forehead or anything.
On the knee or the shoulder, you have so much motion, plastic surgery doesn't work. As soon as you operate, it moves again and separates.
Q Doctor, do you have an opinion, with a reasonable degree of medical certainty, how the permanancy we discussed would affect your ability to return to work?
A Yes.
Q What's your opinion?
A First of all, I know what she does for a living. She works on, basically, an assembly line that requires a lot of sitting, but she also has to get up, okay.
Now, when your leg is weaker, and you try to get up, and we call this a difficulty of rising from a seated position. You can feel your quadriceps fire when you do this. If it's weaker, you're going to have a problem.
If you have a difficulty with your thigh, and you're standing for a long period of time, it's going to give way on you because it's weaker.
Doing the normal activities of getting up, going up and down stairs, anything that requires your knee to be bent and getting up is going to be difficult for her. She has the atrophy and weakness.
What is it from? Scar tissue.
Q Doctor, I want you to assume there's been testimony from Mrs. Clotter that she has difficulty getting out of bed in the morning.
Why would that be?
A Same reason. When you put your foot down, it's got to absorb the stress of gravity. If you put your foot down, you don't expect to fall, okay, so the muscle has to contract. And especially with scar tissue, it takes a few steps to get it going.
So, when you rise, when you sit for a short period of time, it's easy to get up. When you sit for a longer period of time, you get up, the muscles relax, it's harder, they have to recoup, they have to. Actually, they're not ready for it.
So, when you're sleeping, you get up, your muscles really relax and it's weaker. It takes a while for it to get up to snuff.
Q How about the testimony about difficulty with walking, why would that be?
A For two reasons: Weakness and, two, when you're weaker, you have a little less balance because you're not as strong.
Q There's been testimony she has difficulty with sitting for periods of time.
Why would that be?
A Again, it's arising from a seated position is always a complaint of patients that have this type of surgery.
Q What about difficulty with standing for a period of time?
A What's the question?
Q Why would that be?
A Same reason. The thigh muscle resists gravity. If you stand for a long period of time, it's got to contract. The more it contracts, it gets tight afterward.
Q How about difficulty with climbing and descending stairs?
A I mentioned that. It's consistent. It's like getting out of a chair.
Any time the knee bends, and you have to straighten it out, the muscle has to contract.
Q Doctor, is her using a cane consistent with her injury?
A Yes.
Q Why do you say that?
A It's, with the weakness that she has, she will have trouble standing for long periods of time and walking for a long period of time. It's not unusual to use a cane in those instances.
Q Doctor, do you have an opinion, with a reasonable degree of medical certainty, as to whether or not the accident was a substantial factor in bringing about the injury and her physical condition she currently has?
A Yes.
Q What is your opinion?
A Yes.
Q. It is a substantial factor?
A. It is a substantial factor.
Q. And are her current conditions permanent?
A. Yes.
Q. Is her injury permanent, the current conditions we described?
A. Yes, the current conditions.
Q. They are not going to improve at any period of time?
A. Correct
Q. Doctor, you testified before the court for both plaintiffs and defendants?
A. Yes.
Q. And you are being compensated for your time?
A. Of course.
MR. MITCHELL: Thank you very much.
THE COURT: Mr. Redmond?
MR. REDMOND: Thank you, Your Honor.
CROSS EXAMINATION
BY MR. REDMOND:
Q. Good morning, Doctor.
A. Morning.
Q. You and I have never met before today, right?
A. Not to my knowledge.
Q. And you don't have any personal direct knowledge of, specifically, where Ms. Clotter fell in this accident?
A. Of course not.
Q. No. And you did read over these reports? You read over the Lincoln Hospital records, correct?
A. Yes.
Q. You read over the ambulance call report?
A. I did.
Q. And you saw that in those reports that it indicated that she did fall on some subway stairs, right?
A. Yes.
Q. But nowhere did you see that it said that she fell on the third step from the top, right?
A. It doesn't say in those words, no.
Q. And, in fact, nowhere in any of those reports that you read does it say that she fell from some kind of defect on the stair, does it?
A. No.
Q. Now, are you aware that she was sent to an examining physician by my office, Wallace, Gosset Office?
Are you aware that she was sent to an orthopedic surgeon to be examined?
A. Can I have the name?
Q. Dr. Epstein.
A. I was made aware today, yes.
Q. Did you have a chance to look at his report?
A. -I did.
Q. So you know that he did some of the same examinations that you did, right?
A. Well, he never measured for atrophy.
Q. He did some range of motion examinations, right?
A. He did, and he mixed up the knees, too. He had the right knee as full range of motion.
Q. Okay. Well, you, yourself, in your report indicate that she was having pain in her left knee, isn't that right?
You remember saying that in your report on June 29, 2004, patient has difficulty with her left leg? Is that what you meant to say?
A. Well, I examined the right leg.
Q. So that was a mistake?
A. Well, I'm looking at it. Are you saying June 29, 2004?
Q. Yes, on the very last paragraph of the first page, she now has difficulty with her left leg. Is that what you meant to write there?
A. She may have had difficulty with both legs that day.
Q. Okay.
A. Yes, I did mean to say that. She was using her left leg so much that she did have difficulty with her left leg, and my report is very consistent, that I examined the correct knee, and I did use a tape measure to measure for atrophy, which Dr. Epstein did not.
Q. I didn't ask you that.
A. Yes, you did. And I reviewed many medical records, which your doctor did not.
THE COURT: Go ahead.
Q. We will get to that in a minute, what records you reviewed, Doctor.
Are you aware that doctor -- first of all, do you know his report, his exam was conducted in 2004? Did you make note of that?
A. I don't recall, exactly, the date.
Q. August 3rd of 2004, and he concluded that she would be able to go to work. Did you read that part of his report?
A. I did.
Q. In fact, he concluded that she would be able to do work if she was in a seated position. Did you read that?
A. Yes, I did, and obviously he is incorrect.
Q. And he also concluded that she would have a hard time with brisk ambulation. You would agree with that?
A. Obviously.
Q. Okay, but you disagree that she could not go back -- you feel she could not go back to work?
A. That particular job, no.
Q. Well, when you examined her you knew there were no problems with her arms, right? Let me just ask you that question. Was there a problem with her arms?
A. I didn't hear the beginning of the question.
Q. Were there problems with her arms when you examined her?
A. No.
Q. Were there problems with her shoulders?
A. No. That's part of the arm.
Q. Were there problems with her hands?
A. No.
Q. Now, you are aware that she testified that she does go up and down stairs now, right?
A. Yes.
Q. And you are aware that it's her testimony in this trial that the reason she can't go back to work is that because she sometimes wakes up with stiff legs, are you aware of that?
A. I was not here when she said it, so no.
Q. Okay.
MR. MITCHELL: Judge, excuse me, I'm sorry, I have to object, because that wasn't all she said. That was just part of it.
THE COURT: You can ask questions on re-direct.
MR. MITCHELL: Okay.
Q. Now, looking at your report of June 29, 2004, that was the first time you saw Ms. Clotter, correct?
A. Yes.
Q. And one of the tests that you had her do is you had her just basically walk for you, correct?
A. Yes.
Q. And as you told the jury before, you found that when she walked for you you said that the patient can walk normally, correct?
A. I said that, yes.
Q. And you also said that she cannot walk on her toes or heels because of pain in her knee, right?
A. Yes.
Q. Now, that indicates to me, and tell me if it indicates to you that she had pain when she walked on her toes, and when she walked on her heels, correct?
A. That is what it says, correct.
Q. But you didn't mention anything about having pain when she walked normally, correct?
A. That's correct.
Q. And, in fact, there is something you also did not mention in this report, and I know I'm not going to pronounce it correctly, but I believe it is called an antalgic gait. Am I pronouncing it correctly?
A. You are, but, you know, antalgic means not walking normally, so I said she --
Q. Well, Doctor, doesn't antalgic mean that you have pain when you walk?
A. You know --
Q. Doctor, let me ask you, do you recall testifying, you probably don't, do you recall testifying --
A. Well, did you withdraw the previous question, because I wasn't finished answering it?
Q. Okay, I'm on to another question.
MR. MITCHELL: Judge, may he finish the answer, I'm sorry?
THE COURT: No, overruled. Next question.
Q. Do you recall testifying in the case Brandon Wilson versus Sunnydale Farms back in 1998? Does that ring a bell to you, sir?
A. No.
Q. No?
A. No.
Q. Well, I'm going to read to you a question and answer and ask you if you said this, page 1407 of the trial transcript, the question was:
“QUESTION: Now, getting back to the limp, if someone has an antalgic gait what that means is they are not exercising that limp as much as they exercise the other limp, true?
“ Answer: With antalgic gait, the word antalgic means painful. If one had a painful gait you would not expect them to be exercising that leg as much, because it would be painful.
Q. Do you have any reason to think you didn't give that answer?
A. I have no reason to think I didn't. Of course in Latin antalgic means painful.
Q. On June 9, 2004 did you mention that she had an antalgic gait?
A. Of course not. I said the gait was normal. So if it was normal it cannot be antalgic. One is mutually exclusive.
Q. And you did not describe her as having an antalgic gait until your next exam of August 15, 2006, correct?
A. That's correct.
Q. Now, when you measured her on June 29, 2004 you measured her quadriceps, and her right side was 56 centimeters, correct?
A. Yes.
Q. And the left was 58 centimeters. And you told the jury that this was evidence of atrophy, right?
A. Yes.
Q. And, in fact, so that 2 centimeter difference that you are measuring from the right to the left is what you are considering to be atrophy, right?
A. That. is atrophy.
Q. Now, when you look at the number two centimeters as compared to 56 centimeters, wouldn't this be important? This is a fairly small number of the percentage of the total circumference of the thigh muscle.
A. That is not the way we measure it, because you have bone in there, you have skin in there, and you have muscle in there. Your bone is not getting thinner. Your vessels are not getting thinner, so when you take the whole thing, you know, if a patient is a little heavy in the thigh it is going to get bigger, so the atrophy is only the muscle, and we consider as orthopedics two to be important. One is not so important. Once you get to four, as it is now, it is impressive.
Q. But you do admit that she did gain a significant amount of weight since the last time you saw her. I think you said she was up to about 250 now.
A. No, 265, and it's not that I admit to it. It is what it is.
Q. That contributes to the size, the circumference of the thigh, the weight gain?
A. We are looking only at the difference, okay? So that is why it is important to look at the difference and not the actual inches, because if you are thinner you would tend to think that two centimeters would be more significant than if you are fatter. But if you are gaining weight you usually gain weight to fat equally. So what we are measuring in the atrophy is the muscle that is missing, nothing else.
Q. You are not actually measuring the muscle, itself? You are measuring the circumference of the thigh?
A. That is how it is done.
Q. Is there a way to measure muscle, an MRI or CT?
A. The way to measure atrophy that is accepted in my field is to use a tape measure.
Q. But I'm just asking you, is it possible to measure the muscle with an MRI or CT scan?
A. Is it possible? Theoretically, yes.
Q. Because those scans, those devices would actually show the muscle mass?
A. That is true. And it would show if the muscle had fatty filtration, which means that it wasn't as strong, and it could show that the atrophy is actually more, and the muscle mass loss is more than just measuring.
Q. And that wasn't done here?
A. Well, we don't do that.
Q. The question was, that wasn't done here?
A. No one does that. It's not like I wouldn't do it. It is quite expensive, and you don't want to expose people to radiation when you can take a tape measure.
Q. Well, an MRI doesn't involve radiation, does it?
A. No, it doesn't, but it involves putting someone in a tube, and if you did -- if you had to do it you would have had to do it on both legs, and it would be over $2,000.00 just to do that test.
Q. Now, you indicated when you first examined her that the range of motion in her right leg was zero to 120, correct?
A. Correct.
Q. And the left leg was zero to 140?
A. Correct.
Q. So there was a difference of 20 degrees when you first examined her, correct?
A. Correct.
Q. Right?
A. Yes. I said correct.
Q. Now, this is the kind of test that the person, themselves, has control over, correct?
A. You know, if a person says to me, look, don't do this because of pain, then they have control, but -when you push it and it just doesn't go anymore then they don't have control.
My notes do not indicate that she had any pain. So I measured it until I pushed it and it just wouldn't go, which you would expect in a case like this, and Dr. Epstein also had loss of range of motion, which is about equal to what I had in that time.
Q. Can someone offer you resistance and prevent you from pushing it back?
A. There was no evidence of that in this case.
Q. I'm just asking you if that is something that someone can control. Can they push back and offer you resistance?
A. Of course.
Q. And, in other words, that could make this type of a test what someone might call subjective versus objective, correct?
A. My test in this case, no. It could, but not in this case.
Q. Well, I just want to talk to the jury a little bit about objective and subjective tests.
You indicated before that when you measure with your tape measure the circumference of the thigh that is an objective test, right?
A. Correct.
Q. That is something that the patient has no control over, right?
A. That is correct.
Q. Now, when you do other tests such as the one we were just talking about, the flexing of the knee, that is something that could be subjective, right? It could be, right?
A. Not in this case, because there was no indication in this case that she either resisted me, wouldn't let me go, or that she said stop, it hurts, because I would have put that down. So I measured it. I picked up the leg and bent it as far as it would go, and then I took my measuring device and measured it. That is the way I did it. There was no indication of pain or resistance, because if there was I would have noted that.
Q. I'm just trying to outline the idea of subjective versus objective.
A. That is what I did.
Q. One of the aspects of subjective is someone's complaint of pain, as you mentioned, correct?
A. Right.
Q. And it's called subjective because the patient, themselves, are the ones that are indicating to you this is painful, this is not painful, so they are in control?
A. That is incorrect.
Q. All right, so why don't you explain that to us.
A. Subjective means that you can't measure it. That is all it means. Look, when someone comes into my office and says my arm hurts, okay, I can't feel the pain. I can't take an x-ray of the pain. I can't measure the pain, so that is called subjective.
As a doctor we examine to find out, is there an objective cause for this pain, something I can measure, meaning in this case the lady ruptured her muscle and a tendon, so you would expect her to have some limitations, but that is why you go to the doctor. That is why we take tests.
Objective means you can measure it, either by an x-ray, a test, or a tape measure. Subjective you can't measure, objective you can measure, simple.
Q. And, well, Doctor, you weren't her treating doctor in this case, correct?
A. Of course not. I did not do the surgery, and I did not do her physical therapy.
Q. In fact, she was specifically sent to you by her lawyer in this case, right?
A. As you did with Dr. Epstein, of course. That is the way it is done.
Q. And do you know if she was aware that she was sent to you by her lawyer, if you know?
A. Do I know?
Q. Do you know?
A. No.
Q. Okay. Now, when you examined her the second time in August of 2006 her right thigh measured 61 centimeters, correct?
A. Yeah.
Q. And, in fact, this was a 5-inch increase over the previous year, right, in that particular thigh?
A. No.
Q. Well, the June -- I'm sorry, the June report, June 2004 --
A. I measured it in centimeters, not inches, okay?
Q. You measured it in a different standard of measure?
A. No, the standard is centimeters. You said inches.
Q. I didn't mean to say inches. I take that back. I thought I said centimeters.
A. You did not, but it is okay.
Q. The question is that her thigh increased from your first exam to the second exam by five centimeters?
A. Yeah, and the left side increased by even more, by six.
Q. So the difference, so her overall thigh, both thighs, increased significantly, right?
A. Yeah. So she got fatter.
Q. She got heavier, okay. And there was a three centimeter difference between one thigh and the other?
A. Yeah.
Q. And the range of motion exercises, or rather exams that you did were pretty much the same in both examinations, correct?
A. Yes.
Q. The first two?
A. Yes.
Q. Now, you said you do some teaching, Doctor, right?
A. I do.
Q. And you're teaching medical students?
A. I teach medical students, residents, and nurses.
Q. And you feel you teach good and sound medical practice to these medical personnel, of course.
A. I can't answer the question the way you crafted it.
Q. One of. the things you teach about is the diagnosis of patients, correct?
A. I don't teach diagnosis of patients. I teach diagnosis of ailments, as related to my field.
Q. Okay. When we talk about diagnosis it is really just a fancy way of saying what is the medical problem, correct? Diagnosis of ailment, that's what you just said?
A. No, I never said ailment. You said ailment. Diagnosis-means what's wrong.
Q. What's wrong, okay.
A. That's what it means.
Q. And you also teach about prognosis, correct, of ailment?
A. I do not.
Q. You do not.
A. Prognosis, no.
Q. You don't teach these medical students how to figure out what kind of an outlook the patient should have for a particular ailment that they have for the future?
A. No. We go over different scenarios of prognosis, but we teach mostly -- what I teach is basically anatomy, surgery, and diagnostic testing, okay? That is what I'm an expert at. I teach them how to read MRIs. I teach them how to do surgery, and I teach them how to arrive at a diagnosis.
Q. And one of the ways you tell them to arrive at a diagnosis is certainly to review all available medical reports, that would be one thing that you would want them to do, right, to come up with a proper diagnosis, correct?
A. That is misleading, because some medical reports are always more important than others. Operative reports are the supreme record, x-rays, discharge summaries. There are other records that are less important.
Like if a chiropractor sees a patient, or if a patient goes to a physical therapist, we look at them, but they are not as important for us to review. So we teach them how to go through medical records, and we teach them to feel out, if you have a stack of medical records to feel out what's more important than others.
Q. Well, you would agree that you shouldn't ignore any of those reports that are there?
A. Some you are trained to ignore, because if you have a report that is out of ordinary, and if you have a report that is misleading you may have to ignore it.
Q. Well, in order to ignore it you certainly would have to read it to know what you are ignoring, correct?
A. I can't answer that question, because I have no idea what it means.
Q. Doctor, you are not suggesting that you teach your medical students that if there is a report in front of them and it's from a chiropractor that they shouldn't look at it at all, right?
A. No, I'm not saying that at all. What I'm saying is if you are worrying about a knee injury and then that patient goes to a hematologist for some other injury, or a physical therapist for another part of their body, we don't really tend to look at those, because they are not as important to us. What we are trained is it is important to look at the injury at hand, and to look at the things that help us with the injury at hand. That's what I'm saying.
Q. Now, Doctor, when you first came up to your conclusion that Ms. Clotter had a permanent injury, you concluded that in your first report, isn't that right?
A. I did.
Q. And, in fact, you had in that report the different other reports that you reviewed, and you indicated that you reviewed the medical records of Lincoln Hospital, right?
A. Yes.
Q. And you reviewed the medical records from Dr. Kulsak, right?
A. Yes.
Q. And you reviewed the medical records of New York Westchester Square Hospital, right?
A. Yes.
Q. But you didn't review the Montefiore records with all of the physical therapy at that point, did you?
A. No.
Q. No. And, in fact, you learned later that she did go to physical therapy right after this surgery was done, isn't that right?
A. That's correct.
Q. And she went to physical therapy for, approximately, three months, correct?
A. I had mentioned that earlier, correct.
Q. And, in fact, when she went to physical therapy they had her engage in a number of different exercises. Did you read through those reports?
A. I saw the summary of those reports.
Q. They had her doing something called quad sets. Were you aware of that?
A. That's standard.
Q. They had her doing hamstring sets.
A. Okay.
Q. And they had her doing hip abductor exercises and hip adductor exercises. Are you familiar with those?
A. Of course.
Q. And in addition to that she was riding a stationary bike. Are you aware of that?
A. Yes, I am.
Q. And this went on for three months. You know that, right?
A. I do.
Q. But you also know that after October 16th of 2003 she discontinued all physical therapy. Are you aware of that?
A. I am.
Q. And in those notes, numerous occasions, specifically on 8/6/03 there was a note that the patient is progressing well. Did you read that?
A. I do not recall reading it, but I have no reason to doubt that that is what it says.
Q. And it said that her gait pattern was improved. Are you aware of that?
A. Again, I don't remember every physical therapy note, but there is standard procedures, and the notes are in accordance with my impressions and my conclusions.
Q. Now, you also read Dr. Kulsak's operative report, correct?
A. I did.
Q. May I see your file for one moment, Doctor?
A. Again, sure.
(Whereupon, a document was handed to Counsel.)
Q. Are these all the records that you reviewed with respect to this case?
A. No.
Q. There are other records that you reviewed?
A. As I said, there are records that you look at and you don't think are that important, and I toss it. Some records I keep, because you cannot keep everything, and some records I look at, I make a note or not and toss it.
Q. Do you know which ones you tossed in this case. Doctor?
A. Probably some physical therapy records.
Q. Oh, so you didn't feel they were worthy of keeping, is that right?
A. I can't answer the question the way you crafted it.
Q. Well, Doctor, you knew you were going to come testify in this case, correct?
A. I did not.
Q. You did not?
A. In 2004 I did not.
Q. So you are saying you took the time to comb through these reports and see things you didn't need, and you tossed them? Is that what you are telling the jury?
A. I just said that there are certain notes that I didn't think were necessary to keep and I'll throw them out, as is the usual practice.
Q. You don't put them in the file with the other reports, huh? You just throw them out?
THE COURT: All right, move on to something else.
MR. REDMOND: I will move on.
Q. Okay. You don't appear to have the progress notes from Dr. Kulsak's follow-up visit with Ms. Clotter in there, do you, Doctor?
A. I guess you overlooked it.
Q. Excuse me?
A. I have follow-up visits.
Q. Do you have the office notes from Dr. Kulsak starting on 5/8/03?
A. I do.
Q. May I see?
(Whereupon, a document was handed to Counsel.)
Okay, you have the first note there. Do you have the notes, the following note from 5/29/03?
A. I do not.
Q. So you didn't know that on 5/29/03 that at that point --
MR. MITCHELL: I'm going to object to whatever is not in evidence.
THE COURT: Go ahead.
Q. Were you aware that she was started on exercises on 5/29/03?
A. No.
Q. Okay.
A. I knew she was started on exercises. I didn't know that particular date.
Q. And then she had a follow-up visit with Dr. Kulsak on 6/30/03. Are you aware of that visit?
A. No.
Q. Were you aware that when she walked into the office on that day she was fully weightbearing only about two months after the surgery? Does that surprise you?
A. Not at all. I mean, I told the jury earlier we start physical therapy, usually, at four to six weeks. We start it at four weeks, exactly, and at two months you are usually walking after this.
I never said she couldn't walk. I never said she couldn't go up and down stairs. I never said she couldn't rise from the seated position.
Q. Then she had another visit with Dr. Kulsak on 8/14/03, and at that point the knee brace was taken off, are you aware of that?
A. You know, I wasn't aware that she had to use, due to the nature of her injury, a brace for that long. Usually it's taken off early.
Q. Are you aware that Dr. Kulsak commented that she was going to be out of work again for another month?
A. I didn't see the note.
Q. And on 9/18/03 she also saw Dr. Kulsak, and he indicated she was having a wonderful range of motion with a full extension and flex of up to 120 degrees, were you aware of that?
A. He agrees with me then, because that's what I found.
Q. And that was fairly close after the surgery. This was 9/18/03.
A. Okay, so --
Q. And he also indicated that she was going to try to go back to work next month, are you aware of that?
A. No.
Q. And then she had another follow-up visit with Dr. Kulsak on 10/13/03. You don't have this note in your file?
A. I -do not.
Q. He indicated that her knee was getting better and she was doing some exercises, but she has been gaining quite a bit of weight, were you aware of that?
A. Well, I reviewed that she gained 65 pounds during the first couple of months.
Q. Right.
A. His notes sound similar to mine.
Q. Now, are you aware that she admitted to this jury that no doctor has ever told her to stay out of work? Are you aware of that?
A. Okay.
Q. Were you aware that she never even tried' to go back to work after the accident?
A. Yes.
Q. And were you also aware that the job where she worked at this housewares manufacturing facility said they would keep the job open for her? Were you aware of that?
A. No.
Q. And she never even tried to get another job, did you know that?
A. You just mentioned that.
Q. No, I said she didn't go back to the same place.
Now, Doctor, how much of your practice is devoted to testifying on behalf of plaintiffs?
A. A small percentage.
Q. About what percentage?
A. Small percentage.
Q. Can you give us a number, Doctor?
A. No.
Q. Is that less than 50 percent?
A. Your question is how much of my practice --
Q. How much of the practice of cases, court cases?
A. You said how much of my practice.
Q. What I'm asking about is how much of the practice involved with examining people for court cases involves examining plaintiffs' injuries, defendants' injuries?
A. Including the ones that I treat, or just expert?
Q. Everything.
A. Plaintiff is about 80 percent.
Q. 80 percent. And out of those cases when you testify in court, how many of those cases, what percentage do you find that the patient's always has a total -- a disability, permanent disability?
MR. MITCHELL: Objection.
THE COURT: Sustained.
Q. Do you always find that a patient has a permanent disability when you testify on behalf of plaintiffs?
MR. MITCHELL: Objection.
THE COURT: Sustained.
MR. REDMOND: Your Honor?
Q. Now, you would agree that there are certain things that a person could do to improve a condition such as the one Ms. Clotter has, correct?
A. Yes.
Q. And she was starting on a course of that kind of treatment with the physical therapy, correct?
A. She had a normal amount of physical therapy, correct.
Q. But there were certain things that she could have done on her own after the physical therapy, isn't that right, exercises like maybe leg lifts, maybe some of the things we talked about, quad exercises? She could have done that on her own to improve her condition, isn't that right?
A. No. I'm not aware of all the things she tried and couldn't try. I'm not aware if she tried to kick a football, or tried to do exercise.
Q. Are you aware that she did try to do any of that stuff?
A. She did not belong to a gym. She did not try to do weightlifting at home, to my recollection.
Q. And, in fact, the quad exercises that she was doing at physical therapy involved a seated position with a weight that was either attached, or there was a weight machine where she would lift her leg to the vertical, isn't that correct, to horizontal?
A. There are different ways that they did quad exercises.
Q. That is one of the ways, right?
A. That is one of the ways.
CROSS EXAMINATION
BY MR. MITCHELL:
Q And, that's something that a person could do at home with an ankle weight, right?
A That's correct.
Q And, certainly, if a person had access to a stationary bike, they could do that at home, as well?
A If they had enough balance to do it, that's correct.
Q And, there are other exercises like isometric exercises that you can do at home; correct?
A No. Isometric exercises are strictly designed to prevent you from losing muscle.
At the end of three to six months, you don't do isometric exercises any more.
Q You know she was doing isometric exercises at the time she was doing therapy, right?
A Yes. That was correct to do, at that time.
Q Now, considering the fact that you weren't the treating doctor, you never actually prescribed her to go to physical therapy; correct?
A That is correct.
Q And, in fact, you indicated before, on direct examination, that she had started out telling you that she was using Tylenol with codeine; correct?
A That's correct.
Q She went off the Tylenol with codeine, she was just on to regular Tylenol; is that right?
A That is right.
Q She never asked you to prescribe her any stronger pain medication, did she?
A No.
Q You said one of the reasons for the atrophy in the legs was because she was experiencing pain; correct?
A I said that's one of the reasons you could get atrophy.
Q And, that makes sense, if a person is experiencing pain, then they're not going to be able to use their leg as much, and it would therefore become smaller, to make it simpler; right?
A Correct.
Q Now, you indicated that she went from Tylenol with codeine to Tylenol without codeine. Isn't that indicative of the fact that her pain was getting less?
A As you indicated, the pain is subjective, and many people don't want to be on codeine for a long period of time.
THE COURT: Keep your voice up, Doctor.
A Many patients don't want to be on codeine a long period of time. It's tough to get. You have to go to the doctor and get a prescription.
Many people do go to over the counter. Tylenol is less strong than Tylenol with codeine.
Q You don't have any evidence, she didn't specifically tell you that she had a problem either getting the Tylenol with codeine, or that it was causing any kinds of problems for her?
A No.
Q Now, we talked about the fact: that you don't know, specifically, where on the stairs that Ms. Clotter. fell; correct?
A Yes.
Q But, you were told that when she landed, when she stopped moving after the fall, that her heel was positioned up by her rear end; correct?
A I wasn't told anything. I read it in the medical records, in the hospital records that she had a hyperflexion injury, and that's what that means. It says in the operative report, hyperflexion.
Q So you weren't aware that's what she said, under oath, that her heel was positioned close to her buttocks when she stopped moving?
A That's consistent with hyperflexion.
Q But, were you told? That is what I'm asking.
A She didn't say that to me.
Q Did her lawyer tell you that that's what she testified to, in court?
A Yes.
Q Now, do you, yourself, work in the emergency room, Doctor?
A Yes.
Q You do. And, so, as an emergency room doctor --
A I'm a consultant, I'm not an emergency room doctor.
Q You treat people that come into the emergency room, on occasion?
A On occasion.
Q Now, when a person comes in with an injury, such as the one Ms. Clotter had, as the doctor, as the treating doctor, you do a number of different things when you examine her; correct?
For example, you check her vital signs, right?
A No, I wouldn't. You know, when you're the doctor in the emergency room, they go through triage. So, you know, you're busy. Things that you don't have to do, you don't do. You have the nurse or, not even a nurse, just some student checking blood pressure, vital signs. It's not something that the consultant does.
Q My question isn't specific to you, Doctor, it's specific to --
A You asked me what I do.
Q -- specific to the emergency room.
What I'm saying, when a person does come into the emergency room, these things are done, the vital signs are checked?
A Of course. Of course.
Q One of the reasons their vital signs are checked, to see if, perhaps, the injury that they sustained has affected other parts of their body, wouldn't that be one of the reasons?
A Or they may have another injury, correct.
Q They may have another injury.
Often times, when somebody comes into the emergency room, they may have one focal injury and they may have something else that comes about later, would that be fair to say?
A I don't know where you're going here. I can't answer the question.
Q The question is, say, for example, you've heard of situations where someone hurts their knee, and maybe there's a specific injury to the knee. Then, a couple of days later, they say they hurt their back, right?
A Okay.
Q And, one of the reasons that you check for the vital signs is to see if there's, possibly, any kind of internal problems?
A Vital signs don't tell you anything in the back, a lot about --
THE COURT: Keep your voice up.
A Vital signs tell you about your heart rate and your breathing. If you have another injury, it's not going to tell you that.
Q Well, for example, the other thing that's always on the reports is something called alert and oriented times three.
What does that mean?
A That just means you know who you are, where you are, and what day of the week it is.
Q Basically -- go ahead. That's designed --
A Am I going to finish?
Q Go ahead.
A You do or you do not have another injury. That's alert, oriented times three.
You can be under a hypertensive crises and be alert and oriented, okay.
There are different things we check on the patient when they come in. If you fall or fall from a height, we do a trauma series whether you ask for it or not.
If you have chest pain, they take blood, and we measure the enzymes, whether you ask for it or not.
So, we do certain tests for certain things, and we make sure you're not going to take a heart attack and die on us when you come into the emergency room.
Q What is a trauma series?
A A trauma series?
Q Yes.
A A trauma series, if you fall from ten feet, we'll take x-rays of your spine.
Q Of where?
A Your spine, your neck, and your back.
Q So, the height that someone falls would play a role in the determination, the diagnosis of the person?
A You know, you're making these statements like one goes two plus two equals four.
Being a doctor, and teaching about diagnosis and treatment takes years. And it's not that fall from a height, this and that. It's not a building box.
Some of the questions you're asking, I can't answer them the way you ask them.
Q You said if someone falls from a height of ten feet, you do a trauma series?
A There was no fall here. She didn't fall from ten feet.
Q Would it be important to know whether she fell down fifteen steps or down a couple of steps?
A No.
MR. MITCHELL: Objection.
THE COURT: You want to try that one, Doctor?
THE WITNESS: I said no.
Q Well, certainly you'd want to know if she tumbled down fifteen steps, right?
MR. MITCHELL: Objection.
THE COURT: Overruled.
A There was never any hint --
THE COURT: Go ahead.
Q The question is --
A I'm not finished.
Q The question is, would you want to know that. Go ahead.
A The emergency records were straight forward. She didn't fall down from a height of ten or fifteen feet. She fell down steps, she had a hyperflexion injury. Her injury was quadriceps tendon.
I will tell you if she had a problem with the neck or the back, so I find that some of these questions that you're asking are not pertaining to this injury.
Q Doctor, I appreciate your comment there, but you did know that in the ambulance report it says she fell down a couple of steps, right?
A Yes.
MR. MITCHELL: Objection.
THE COURT: Overruled.
Q And, now, in order to also do diagnoses and treatment, you also might want to know the mechanism of the fall.
In other words, you might want to know whether she slipped, whether she tripped, wouldn't that play some role in your determining or investigating what parts of her body were injured?
A We leave those things to lawyers like you, because you fall, you have an injury, your knee hurts, truth be told, I don't care if you slipped on ice or playing football. I don't care if you fell down a height or down stairs. I'm there to help you. I'm there to treat you.
In the emergency room we take what you say as how it happened and we examine what we need to do.
So, in this particular case, whether she fell down two steps, fifteen steps, it really doesn't matter, the injury speaks for itself.
Q Well, Doctor, I --
MR. REDMOND: I would move to strike your ad homonym attacks on lawyers and comments on the side.
THE COURT: Done.
Q That being said, wouldn't you agree that if a person's foot got caught on something, the mechanism of the injury might be different than if they slipped out? Would that be fair to say?
A The mechanism might be different, but the end result might be the same. To a doctor, that really doesn't change the way we treat the patient.
Q Is it something you wouldn't want to know?
A If somebody said to me, in the emergency room, I slipped on something, okay, and fell, I'd probably write it down. If she said I slipped and fell, I would wouldn't go and start asking what did you slip on, was it wet or dry. We don't do that in the emergency room. That's not the way we're trained.
Q Are you aware that Ms. Clotter never went back to physical therapy after October, 2003?
A Yes. You mentioned that before. I said I was aware of that. She had three months of physical therapy, which I felt was an appropriate amount of time.
Q Are you aware that at the time of her deposition, on April 28th, 2005, she had no scheduled appointments for any doctors, into the future.
Were you aware of that?
A No.
Q Were you aware that she hadn't seen any doctors for one year, prior to that?
A Yes.
Q Doctor, how much are you being compensated for your testimony today?
A My testimony is free.
Q How much are you being compensated for your overall examinations and the whole process with this patient?
A My fee for my time away from my practice, for preparing for the case, meeting the attorneys, and examining the patient, is $6,000.00.
MR. REDMOND: I have nothing further.
MR. MITCHELL: May I, your Honor?
THE COURT: Yes.
REDIRECT EXAMINATION
BY MR. MITCHELL:
Q Just a few questions for you, please.
Q Doctor, you're aware that she takes Tylenol even now, as of today.
MR. REDMOND: Objection, leading.
THE COURT: Overruled.
Q As of your last examination, did she report she's taking Tylenol?
A Yes.
Q How often is she taking it?
A She said routinely, daily.
Q By the way, codeine is addictive, you wouldn't want to keep someone on codeine for a long period of time.
MR. REDMOND: Objection, leading.
THE COURT: Did you answer that?
THE WITNESS: I didn't. I didn't know that I could.
THE COURT: Yes, you can answer?
A Codeine can lead to addiction, yes.
Q By the way, is it important to medical treatment the number of steps a person falls down?
A No.
Q No bearing, right?
A No.
Q And, listen, with regard to physical therapy, what does it mean when a person plateaus, in physical therapy, what does that refer to?
A That means they're not getting any better at all. That they've reached a maximum medical improvement, MMI, we call that.
When you reach maximum medical improvement, you stop going to therapy.
Q So, there's only so much the physical therapist can do with an injury like this; correct?
MR. REDMOND: Objection, leading.
THE COURT: Overruled.
A Yes. You always expect, in this type of injury, to have permanent deformities. I mean, it would be difficult with you to have this type of injury and get one hundred percent, it doesn't happen. The injury is too large. We get them back to the MMI, maximum medical improvement.
Q Why would have someone have the residuals, despite the fact they have physical therapy?
A Very simple. Scar tissue.
Q Doctor, you were asked about an MRI. You do an MRI or CAT scan to measure atrophy.
Now, Doctor --
A First of all, let's be clear, you can't do a CAT scan to measure atrophy. You can't. A CAT scan doesn't measure muscle. A CAT scan gives you too much radiation, it would be against normal medical practice to do that.
In order to do an MRI, the MRI would have to go from the thigh to the knee, it would create a lot of cuts, it's uncomfortable and costly, and, simply put, it's not done.
Q I don't mean to embarrass you, you've been routinely listed in New York Magazine as one of the best orthopedic surgeons in New York City.
MR. REDMOND: Objection.
THE COURT: Sustained. Sustained.
MR. REDMOND: Objection.
THE COURT: Just a moment. Start all over again. You got the part about the magazine.
Q Doctor, is it safe to assume, based on your experience and your reputation, that you know what the standard of practice in orthopedics is?
Would that be safe to assume?
MR. REDMOND: Objection.
THE COURT: Go ahead, Doctor.
A Yes.
Q Standard practice, my understanding -- tell me if I'm wrong -- in measuring atrophy in a patient, is to use a tapemeasure?
MR. REDMOND: Objection, leading.
THE COURT: Overruled. It's testified to.
A Yes, we always use a tapemeasure. Just to let you know, we use the tapemeasure at the same spot all the time. We measure from a certain point, and then we use the same spot. My records indicate which spot we use. We always measure from the same spot, we try to get it.
We talked about her thigh got bigger. It did get bigger, she gained 65 pounds over the few years I saw her.
Q You mentioned there was no indication, when you did the test, that she was pushing back or resisting at you?
A I did mention this. I felt this was what I called objective. She had full extension. No one is saying no. She can go to zero, perfect extension. She has no limitation there.
She has limitation of bending it. She let me push as much as I had to. It didn't go anywhere.
Q Is that consistent with the injury?
A Yes.
Q Also, coincidentally, isn't that consistent with the Transit Authority's doctor's findings, his findings?
A He examined, he listed the wrong knee or --
Q I know that.
A Beside that, it is consistent with his findings.
Q Let me talk about that.
You listed in your report the medical records that you reviewed; correct?
A Yes.
Q That's the proper way to do it, when you review medical records, formulate an opinion, you put them in a report; correct?
A Yes.
Q The Transit Authority doctor, Dr. Epstein, there's no indication --
MR. REDMOND: Objection to what's in his report.
THE COURT: Go ahead.
Q There's no indication, whatsoever, in his report, that he reviewed any medical records; correct?
A Correct.
Q And, in fact, you had said, at one point, that she was having some, in the same report, you talked about the right knee. Then you also said that she was having some trouble in the left knee, at some point in time.
What is impaired ambulation?
A Impaired ambulation means you can't walk normally. That's all it means. Ambulation is walking. Impaired, you can't do it normally.
The first time I saw her, she was telling me she was having pain in the left knee, in addition to the right knee.
That did get better. She didn't complain about it when I saw her the second, third, and fourth time.
Q And, that's not what we're talking about with Dr. Epstein's report. He wasn't talking about impaired ambulation when talking about the left knee.
In fact, Dr. Epstein referred to the wrong knee, he referred to her left knee as having the problems and the surgery and the scar. He even said that the left knee --
MR. REDMOND: Objection. Objection.
THE COURT: Sustained. Break it up, please.
Q Dr. Epstein, first of all, it's important to have accurate, careful examination when you examine a patient; correct?
A Of course. We try.
Q And, isn't it also important to have careful note taking to reflect your examination?
MR. REDMOND: Objection, leading.
THE COURT: Yes. You're leading.
Q Doctor, in this report from the Transit Authority doctor, you reviewed it; correct?
A Yes.
Q In his report, he refers to the left knee as the injured knee; correct?
A He does.
Q In fact, he talks about doing the flexion and the testing, and he finds the reduction that he refers to on the left knee, that he says the surgery was on; correct?
A Yes.
Q And, in fact, he even says in his report that the left knee --
MR. REDMOND: Objection, leading.
Q -- was the one that had the scar?
THE COURT: Sustained as to form.
Q What knee did he refer to in his report as having the scar, from the surgery?
A The left knee.
Q What knee did she have the surgery on?
A The right knee.
Q I mean, Doctor, I mean, am I crazy or is this an indication of careful examination and note taking?
MR. REDMOND: Objection.
THE COURT: Start that one over again.
Q Doctor, look, just from a medical standpoint, from a layperson, I'm apalled. From a medical stand-point --
MR. REDMOND: Objection to the question.
Q From a medical standpoint, what does this report indicate to you?
A You know, it does happen, we make mistakes, right and left, we correct them, send an addendum. Someone reads it, oh, I made a mistake. It happens.
If you do make a mistake, the proper thing is to correct it and send an addendum saying I've seen my report, I reviewed it, I sent it out incorrectly, here are the corrections.
Also, if you do a report and you don't review an operative report, which is, I will tell you, the single most important record.
MR. REDMOND: Objection, Judge. This is beyond the scope of the question. I move to strike it.
THE COURT: Denied. Go ahead.
A You're supposed to say, in the report, I would like to review the operative report or the hospital report. This is the way a proper record is maintained.
Also, in this particular report, the doctor never measured with a tapemeasure, swelling or atrophy, which I feel wouldn't be something I would teach my students, my residents, my doctors.
Q Is that standard orthopedic practice to measure a person's leg, who sustained an injury like this, for atrophy?
MR. REDMOND: Objection, leading.
THE COURT: Overruled.
A It is.
Q Why is it standard orthopedic practice?
A As indicated earlier, it measures how, it measures, objectively, that you have weakness. And as -- I forget his name -- Mr. Redmond indicated, measuring is objective. And he said I took a tapemeasure.
You do a lot of things when you do the exam that you rely on the patient.
You have to use some objective measurements to come to a conclusion. An objective report from the doctor doing the surgery is important. An objective measurement of the thigh is important. An objective use of a goneometer is important. These are things we try to do to make our report less subjective and more to the fact.
Q Now, even though you've got the legs wrong in his report --
A It could happen.
Q Tell me if this is significant. He still found, am I correct, that like you, she had reduced range of motion in her injured leg?
A He did.
Q And, also, he still found, like you, that she had a twenty percent reduction in quadriceps strength; correct?
A Correct.
THE COURT: Are you talking about the left leg or the right leg?
THE WITNESS: Injured leg.
Q He messed it up in his report. In the injured leg, he's talking about the reductions?
THE COURT: Go ahead.
THE WITNESS: He agrees.
Q This is consistent with her injury; correct?
A Yes.
Q By the way, counsel asked you about your finding of permanent impairment, disability, and injury.
In fact, Dr. Epstein, the TA doctor, found her to have a permanent disability.
MR. REDMOND: Objection, your Honor, leading.
Q Correct? You reviewed the report, what did he find with regard to disability?
THE COURT: Overruled.
A He did find a permanent disability.
Q And he also found her to have a permanent injury; correct?
A He found permanancy.
Q And he said, the Transit Authority doctor, in his opinion, she possibly could work with limitations to standing and moving around, ambulation, right?
A He did say that.
Q You've spoken about your opinion with regard to that?
A Yes.
Q By the way, counsel asked you about a prognosis?
A I'm sorry, I didn't hear the last word.
Q Counsel spoke to you about the term prognosis.
What is prognosis?
A Progresses?
Q Prognosis.
A Sorry, the acoustics.
Prognosis is an educated guess of what's going to happen in the future.
You can't know, when you do an operation or you're treating an injury, exactly how it's going to turn out. You don't know if you're going to get an infection, you don't know if the patient going to mend, you don't know how much scar tissue is going to form. So, a prognosis means an educated guess.
Q What is your prognosis for Juanita Clotter, in this case?
A After seeing her four times, I don't think she's going to improve.
And I mentioned earlier that she has permanent injuries, I don't have to do it again. I don't think she's getting better.
MR. MITCHELL: Thank you very much for your time. I appreciate it.
RECROSS EXAMINATION
BY MR. REDMOND:
Q Now, Doctor, having read this report of Dr. Epstein, you know that he just referred to the left knee inadvertently, one time; don't you know that?
MR. MITCHELL: Objection.
THE COURT: Sustained as to form.
Q Doctor, how many times did you see him, did you note in this report that he mistakenly called it the left knee?
A Many times.
Q Can you show me where in this report that he did it many times, Doctor?
THE COURT: Just find it.
Q Listen --
A Page one, page two.
Q The bottom line, Doctor --
THE COURT: You're withdrawing that, apparently?
MR. REDMOND: I'll withdrawing that.
Q The bottom line is that it was an inadvertent error, it's a typographical error on this?
MR. MITCHELL: Objection.
THE COURT: Sustained. Sustained.
You're going to have to ask that doctor, if he's coming in.
MR. REDMOND: I have nothing further.
MR. MITCHELL: Thank you very much.
THE COURT: You may step down.
MR. MITCHELL: Excuse me, by the way, he brought it up.
REDIRECT EXAMINATION
BY MR. MITCHELL:
Q He's talking about the left knee being inadvertent. There's a whole paragraph where he refers to left knee, it's not a one word mistaken, there's a whole paragraph on it, right?
A There's more than that.
Q Other pages, as well. I'm talking about this one section.
MR. REDMOND: It's just the heading.
THE COURT: That's enough, thank you, Doctor.
(Whereupon, the witness is excused and steps down from the witness stand).
THE COURT: We're off on Monday. The next time we'll get together is on Tuesday, ten a.m.
MR. MITCHELL: Yes.
THE COURT: Please don't discuss the case, keep an open mind. Don't come here on Monday. The next time we will all get together is Tuesday, ten a.m. Enjoy the weekend, be safe.
(Whereupon, the jury left the presence of the courtroom).
MR. REDMOND: Do you want to make a ruling on Dr. Epstein?
THE COURT: I think it's a good time to do that.
MR. REDMOND: Judge, obviously, plaintiff made an application to preclude the expert, Dr. Epstein.
We were talking about Dr. Epstein's report quite a bit with this particular witness. I think it would be prejudicial for me, at a minimum, not to be able to call Dr. Epstein.
At this point, there's really no surprise to the plaintiff about this. The standard, as I've outlined this law, have to do with whether there was surprise or prejudice by late disclosure. And, in this case, I would suggest there is neither.
Obviously, the plaintiff went to the IME, they were noticed of the IME. In this case the report was not exchanged near the time of the exam due to law office failure on my part.
There was nothing done intentionally or on purpose to withhold the report. It was simply an oversight of my office. This is a situation that I'm indicating that I looked into after the fact, and the person who is in charge of evaluating these reports, looking at them and passing them along, held onto it back in 2004. It never made it to my desk. There was a copy of it in my file. This is before I started at the law office, and I was made aware that plaintiff's counsel didn't have it.
It was exchanged with him on February 1st, via facsimile. So, he's had it, at this point, for approximately ten days. And, you know, there's really no surprises in the report.
As I was saying, we're talking about the contents, there's no surprise or prejudice. He's had ten days to -- he had his orthopedist look at the report. I don't believe there's any prejudice on his part.
I request that I be able to bring in the doctor and have him testify.
MR. MITCHELL: I would object. I objected to him referring to the report. He did do it, I don't think it was proper for him to refer to the report. He opened the door in referring to the report.
If that were the case, I would never have to bring any doctor in and use their reports and cross examine them. He kept on doing it.
MR. REDMOND: I didn't keep on.
MR. MITCHELL: I believe you opened the door to it, so now you have to live with it. I don't think that's any basis well, we use the reports and not bring the doctor. I don't think that's any basis at all.
You opened the door, I think improperly. What's done is done. I didn't receive notice of it, I think he should be precluded. That's my position.
THE COURT: You can call the witness.
MR. REDMOND: Thank you.
(Whereupon, the proceedings were adjourned to March 4, 2008).
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