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CASE SUMMARY:
PROCEDURAL POSTURE: Plaintiff injured party challenged an order of the Supreme Court, Kings County (New York), entered upon a jury verdict in his favor in his personal injury action against defendant city, that granted the city's motion under N.Y. C.P.L.R. 4404(a) insofar as it sought to set aside the verdict as to damages by granting a new trial as to damages unless the injured party stipulated to reduce the verdict as to past and future pain and suffering.

OVERVIEW: The jury awarded the injured party damages of $ 650,000 for past pain and suffering caused by his burns and $ 100,000 for future pain and suffering. The trial court granted the city's motion for a new trial as to damages unless the injured party stipulated to reduce the award for past pain and suffering to $150,000 and for future pain and suffering to $50,000. The appellate court modified the trial court order. The jury verdict deviated materially from what would have constituted reasonable compensation as provided for in N.Y. C.P.L.R. 5501(c). Treatment for the injured party's burns required minimal hospitalization and standard care and did not require skin grafts or surgery. At the time of trial, no scarring was visible. The trial court properly reduced the award for future pain and suffering. In light of the significant pain suffered by the injured party for a short time after the accident, the appellate court held that the award for past pain and suffering was to be reduced to $250,000 rather than $150,000 as determined by the trial court.

OUTCOME: The appellate court modified the trial court order by deleting the sum of $ 150,000 from the award for past pain and suffering and substituting the sum of $ 250,000. As so modified, the order was affirmed, with costs to the injured party.

CORE TERMS: pain and suffering, jury verdict, excessive, issue of damages, hospitalization, scarring, surgery, visible, grafts, pain, burns, skin, great deal, short time, modified

HEADNOTES 
 Damages--Future Damages.--Damages as to future pain and suffering were reduced from $ 100,000 to $ 50,000--treatment for plaintiff's burns required minimal hospitalization, standard care, did not require skin grafts or surgery, and no scarring was visible. 

Damages--Inadequate and Excessive Damages.--Jury verdict finding damages of $ 650,000 as to past pain and suffering was excessive, and award was reduced to $ 250,000 in light of great deal of pain suffered by plaintiff for short time after accident. 

COUNSEL: Lawrence P. Biondi (Lisa M. Comeau, Mineola, N.Y., of counsel), for appellant.

Armienti, DeBellis & Whiten, LLP, New York, N.Y. (Vanessa M. Corchia of counsel), for respondent.  

JUDGES: ROBERT W. SCHMIDT, J.P., ROBERT A. SPOLZINO, STEVEN W. FISHER, ROBERT A. LIFSON, JJ. SCHMIDT, J.P., SPOLZINO, FISHER and LIFSON, JJ., concur. 

OPINION

 [**428]  [***50]  In an action to recover damages for personal injuries, the plaintiff appeals from an order of the Supreme Court, Kings County (Kramer, J.), dated February 14, 2005, which, upon a jury verdict in his favor finding that he sustained damages in the principal sums of $ 650,000 for past pain and suffering and $ 100,000 for future pain and suffering, granted that branch of the defendant's motion pursuant to CPLR 4404 (a) which was to set aside the verdict on the issue of damages to the extent of granting a new trial on the issue of damages unless the plaintiff stipulated to reduce the verdict as to past pain and suffering from the sum of $ 650,000 to the sum of $ 150,000 and as to future pain and suffering from the sum of $ 100,000 to the sum of $ 50,000. 

Ordered that the order is modified, on the facts and in the exercise of discretion, by deleting therefrom the sum of $ 150,000 and substituting therefor the sum of $ 250,000; as so modified, the order is affirmed, with costs to the plaintiff. 

We find that the jury verdict deviated materially from what would constitute reasonable compensation (see CPLR 5501 [c]). Treatment for the plaintiff's burns required minimal hospitalization, standard care, did not require skin grafts or surgery, and at the time of trial, no scarring was visible (compare Goady v Utopia Home Care Agency, 305 AD2d 540, 542, 759 NYS2d 183 [2003], Lyall v City of New York, 228 AD2d 566, 567, 645 NYS2d 34 [1996] with Rivera  [**429]  v City of New York, 160 AD2d 985, 554 NYS2d 706 [1990] and Parris v Shared Equities Co., 281 AD2d 174, 175, 721 NYS2d 634 [2001]). The Supreme Court providently exercised its discretion in determining that damages as to future pain and suffering should be reduced from the sum of [*2]  $ 100,000 to the sum of $ 50,000. 

However, although the Supreme Court correctly concluded that the jury verdict finding damages in the sum of $ 650,000 as to past pain and suffering was excessive, the award should be reduced to $ 250,000 rather than $ 150,000, as determined by the Supreme Court, in light of the great deal of pain suffered by the plaintiff for a short time after the accident. Schmidt, J.P., Spolzino, Fisher and Lifson, JJ., concur.
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*ii 1. The index number of this action is 10300/01 in the court below.

2. The full names of all original parties are as set forth above. There have been
no changes.

3. The action was commenced in the Supreme Court of the State of New York, County
of Kings.

4. The action was commenced by the filing of a summons and verified complaint
on/or about March 16, 2001. Issue was joined on/or about May 18, 2001.

*iii 5. This is a personal injury negligence action.

6. The appeal is from an order of the Supreme Court of the State of New York,
County of Kings, by Kramer, J., entered on/or about February 14, 2005.

7. The appendix method of appeal is being used. The appeal is being perfected by
the filing of the original court file.


PRELIMINARY STATEMENT


Plaintiff-Appellant Gheorghe Stefanescu ("Plaintiff") respectfully submits this
brief in support of his appeal (A. 3)[FN1] from an order of the Supreme Court,
Kings County (Hon. Herbert Kramer, J.) dated February 14, 2005 (A. 5-6). That
order granted the motion of Defendant-Respondent City of New York ("City") to set
aside a jury verdict Plaintiffs favor awarding him damages in the total amount of
$750,000.


      FN1. References to "A." in parentheses are to page numbers of the Appendix
      on Appeal.

This action arises from an accident that occurred on December 10, 2000, 2001, at
which time Plaintiff was employed by the New York City Transit Authority. As he
was working replacing pandril plates on the subway tracks, a flash fire occurred
when a plate contacted the energized third rail. Plaintiff was set on fire, and
suffered second degree bums to his entire face.


Plaintiff thereafter commenced this action against the City alleging claims for
negligence and violations of Labor Law ss 200 and 241(6) (A. 20-21). At the time
of trial, the issue submitted to the jury with respect to liability was whether
the City had violated Labor Law s 241(6) based upon a violation of Industrial Code
s 23-1.13. That regulations pertains to electrical hazards, and requires that
circuits which may be contacted by workers be de-energized and/or insulated.


The jury found that the City had violated Labor Law s 241(6), and that such
violation was a substantial factor in causing Plaintiffs injuries (A. 14). The
jury also found that Plaintiff had been negligent and that his negligence was a
substantial factor in causing his injuries (A. 15). It apportioned liability 81%
to the City and 19% to Plaintiff (A. 15).


With respect to damages, the proof adduced at trial, including expert testimony,
showed that Plaintiff sustained second degree burns to his entire face, which
caused him severe pain and suffering. Plaintiff continues to experience residual
symptoms such as tightness and heightened sensitivity to temperature and sunlight.
He also underwent psychological treatment for post-traumatic stress disorder, as
evidenced by nightmares, flashbacks, difficulty sleeping and feelings of
worthlessness, which symptoms continue to persist.


The jury awarded Plaintiff $650,000 for pain and suffering from the date of
accident to the date of verdict, and $100,000 for future pain and suffering over
ten years (A. 16). The City moved to set the verdict aside as excessive and for a
new trial. The trial court granted the motion, holding in the order appealed from
that a total award of $200,000 would be reasonable and adequate compensation.


Plaintiff now appeals. For the reasons set forth in further detail below, the
trial court erred in setting aside the jury's damages award, which was reasonable
based upon Plaintiff's severe injuries here. Accordingly, the order appealed from
should be reversed, and the jury's verdict should be reinstated.


STATEMENT OF ISSUE PRESENTED FOR REVIEW


Whether Supreme Court erred in granting the defendant's motion to set aside the
jury's damages award to the plaintiff as excessive?


This question should be answered in the affirmative.


                                *5 STATEMENT OF FACTS


                 A. Trial Testimony Of Plaintiff Gheorghe Stefanescu


Plaintiff was born on XX/XX/1971, and thus was 30 years old on the date of
accident (A. 79). At that time, he was employed by the New York City Transit
Authority as a track worker (A. 80). On the date of accident, December 10, 2000,
he was working on a tie plate renewal project on the subway tracks south of Ninth
Avenue in Brooklyn (A. 81-83).


While he was working, the power to the third rail was on, and trains would pass
approximately every fifteen minutes (A. 85-86). Prior to accident occurring,
Plaintiff was moving metal plates to the work site from an area located further
down the track (A. 86-87). Each plate weighed approximately 45 to 47 pounds, and
was transported by hand (A. 88). One of his co-workers, who was standing on the
tracks, asked Plaintiff to hand him a plate (A. 89). Plaintiff had to step over
the third rail in order to give it to him (A. 94). As plaintiff did so, the plate
slipped out of his hand and fell on the bare third rail (A. 96-97, 98). The plates
were wet that day from rain the previous night, and Plaintiffs gloves had gotten
wet and slippery from handling them (A. 98).


Although a protective mat was supposed to be placed over the third rail during
this work, no mat was in place at the time of the accident (A. 92-93, 96). *6
Thus, when the plate contacted the third rail, there was an explosion (A. 98, 99).
Plaintiff was set on fire, and he began running down the tracks trying to remove
his burning clothing as his co-workers tried to pat the fire out (A. 99-100).
Plaintiff was in a panic, and felt stinging pain over his face and hand (A.
100-101).


An ambulance took him to Maimonides Hospital, by which time his eyes were shut due
to swelling (A. 101). Hospital personnel cut off his clothing and tried to insert
a foley catheter, which made Plaintiff jump off the table (A. 101). Plaintiff was
then sedated, and he woke up choking on a tube in an ambulance on the way to
Staten Island University Hospital (A. 102). Plaintiff remained in Staten Island
for a day, after which he was transferred to Cornell (A. 103).


During this time he experienced a constant stinging pain in his whole face, and he
could not see since his eyes were still swollen shut (A. 103). Plaintiff
identified photographs depicting what he looked like during his hospitalization at
Cornell (A. 184-185) , as well as photographs taken approximately two months after
the accident (A. 186-187). These photographs were admitted into evidence (A. 104).


It took about eight months for Plaintiff's face to heal (A. 105). During that
time, he had to brush his face every day to remove dead skin, which would make his
skin peel and bleed painfully (A. 105). He also had to do facial exercises three
*7 to four times a day, and apply Bacitracin with zinc (A. 106). Plaintiff saw Dr.
Bessey from Cornell once a week for four months during the healing process (A.
106).


Physically, Plaintiff experienced a heightened sensitivity to cold, as it was
wintertime (A. 107). He still has this sensitivity, and also cannot go out in the
sun without heavy sun block on his face (A. 109). Since the accident, Plaintiff is
unable to hunt as he used to do (A. 109). He also cannot jet ski, and avoids
activities in the sun (A. 109).


Plaintiff also has psychological problems, which have persisted since the time of
the accident (A. 106, 109). After the accident, he had flashbacks four or five
times a week, and constantly wondered if his face would heal correctly (A.
106-107). He also had difficulty sleeping, and rarely got more than four or five
hours a night (A. 107). Accordingly, Dr. Bessey referred him to a psychologist,
Dr. Jennifer Roberts (A. 107). Plaintiff saw Dr. Roberts for approximately two
years (A. 107-108).


Currently, Plaintiff stated that he feels "less than I used to be, that's for
sure. I'm not capable of doing things I used to enjoy" (A. 110). The accident also
has negatively affected his sexual relationship with his wife, and Plaintiff
stated "sometimes I still see myself like you see in those pictures" (A. 110). He
doesn't *8 feel like the same person, and still has nightmares, although they have
decreased in frequency to about every two weeks (A. 115-116).


Plaintiff returned to work four months after the accident, at which time he was
restricted to working indoors, off the tracks (A. 111). Due to his restrictions,
he could not drive, weld or do any other specialty jobs (A. 111). He has remained
on restricted duty since that time, which also means less available overtime, and
he has been unable to advance his career with the Transit Authority (A. 111-112,
115).


                       B. Trial Testimony Of Dr. Palmer Bessey


Dr. Bessey is a licensed medical doctor and a board certified general surgeon (A.
135). He also is board certified in surgical critical care, and is the Associate
Director of the Burn Center of the New York Cornell Medical Center (A. 135). Dr.
Bessey is highly credentialed, and his work has been published in peer review
journals, and he has authored book chapters specifically related to the care and
treatment of burn patients (A. 136-139).


Plaintiff was under Dr. Bessey's care during his hospitalization at the Cornell
Burn Unit (A. 141). Dr. Bessey also saw him for follow up treatment at his clinic
starting on December 21, 2000, which approximately ten days after Plaintiffs
discharge from the hospital (A. 141, 204, 205). At that time, Plaintiff *9 had
stiffness in his face, his lips were sore, and he complained that he was
particularly sensitive to hot and cold temperatures on his face (A. 141). Dr.
Bessey's diagnosis was second degree bums, and the treatment plan was to keep the
wound clean, apply antibacterial ointment, protect the skin from the sun, and try
to limit scarring (A. 141).


Dr. Bessey described a second degree bur a very painful, but capable of healing by
itself (A. 142). He explained the medical process (damage to nerves and nerve
endings) whereby Plaintiff has increased sensitivity to heat and cold (A.
144-145).


Dr. Bessey returned Plaintiff to work on or about March 22, 2001 on restricted
duty due to his heat intolerance and heightened anxiety around hot and electrical
devices (A. 145-146).


Dr. Bessey also confirmed Plaintiffs psychological injuries and feelings of
worthlessness, and referred the plaintiff to a psychologist, Dr. Roberts, who
specializes in treating post-traumatic stress disorder (A. 147).


Dr. Bessey specifically testified that plaintiff has permanent injuries due to
some residual scar tissue which makes his face stiff. Plaintiff also may have long
term heightened sensitivity to temperature changes and sunlight, although this may
gradually improve with time (A. 148-149).


                     *10 C. Trial Testimony Or Dr. Paul Striker


Dr. Striker, who is a board certified plastic and reconstructive surgeon,
testified on behalf of the City (A. 156). The majority of his practice concerns
cosmetic surgery (A. 167). Dr. Striker examined Plaintiff on one occasion in
August 2002, for which he billed $1,100 or $1,200.00, including records review (A.
160, 165-166, 170). His practice includes performing approximately 15 to 20
medical examinations for litigation per year, predominantly for defendants (A.
165). He was paid $6,000 for his court testimony in this case (A. 166).


Dr. Striker concluded there Plaintiff had no functional problems, but acknowledged
that he complained about tightness around the mouth (A. 161-162). He also
acknowledged that Plaintiff would be more vulnerable to sunlight (A. 163), and
confirmed that plaintiff complained of stinging in his eyes, that coloring of his
lips was different than what they used to be, and increased sensitivity to heat
and cold and tightness of his mouth (A. 172-173). However, it was Dr. Striker's
opinion that these complaints were psychological in nature, and that it was not
uncommon for a person such as plaintiff to have post-traumatic stress in
connection with the type of bum injury he sustained (A. 173). Plaintiff also had a
reaction to the flash bulb going off when Dr. Striker took photographs of his face
in the office (A. 178).


                              *11 D. The Jury's Verdict


The jury awarded Plaintiff $650,000 for pain and suffering from the date of
accident to the date of verdict, and $100,000 for future pain and suffering over
ten years (A. 16).


                E. The Trial Court's Order Setting Aside The Verdict


The City moved to set the verdict aside as excessive, and for a new trial (A.
8-68). Plaintiff opposed the motion, arguing that the award was reasonable in
light of his severe injuries (A. 69-187). The trial court granted the motion,
holding in the order appealed from that the jury's award deviated materially from
what would be reasonable compensation. The court opined that a total award of
$200,000 would be reasonable and adequate compensation (A. 5-6).


                                    *12 ARGUMENT


           THE TRIAL COURT ERRED IN SETTING ASIDE THE JURY'S DAMAGES AWARD


Although previous awards for similar injuries may provide a benchmark by which to
measure the appropriateness of a challenged award (see Senko v. Fonda, 53 A.D.2d
638, 639, 384 N.Y.S.2d 849 (2d Dep't 1976)("prior verdicts may guide and enlighten
the Court and, in a sense, may constrain it"); Fried v. New York, New Haven and
Hartford R.R. Co., 183 App. Div. 115 (2d Dep't 1918), aff'd 230 N.Y. 619 (1921)["A
long course of practice, numerous verdicts rendered year after year, orders made
by trial justices approving or disapproving them, decisions on the subject by
appellate courts, furnish to the judicial mind some indication of the consensus of
opinion of jurors and courts as to the proper relation between the character of
the injury and the amount of compensation awarded"]), the courts also have
continued to appreciate that each case must be evaluated on its own facts.


The courts have cautioned that "considerable deference should be afforded" to the
jury's damage award (Coutrier v. Haraden Motorcar Corp., 237 A.D.2d 774, [3d Dep't
1997]) and that, "although possessing the power to set aside an excessive jury
verdict, a trial court should nonetheless be wary of substituting its judgment"
for that of the jury. So v. *13Wing Tat Realty Inc., 259 A.D.2d 373, 374,  687
N.Y.S.2d 99 (1st Dep't 1999).


As the First Department explained in So:

"Modification of damages, which is a speculative endeavor, cannot be based upon
case precedent alone, because comparison of injuries in different cases is
virtually impossible."


259 A.D.2d at 374.


As aptly noted by Justice Angela Mazzarelli in a dissenting opinion in Donlon v.
City of New York. 284 A.D.2d 13, 20-21 (1st Dep't 2001):

"It is generally accepted that a personal injury damage award is a question of
fact for the jury, which is in the unique position of being able to assess the
plaintiff, his injuries, and his credibility (Rodriguez v. City of New York, 191
A.D.2d 420, 594 N.Y.S.2d 61). Although possessing the power to set aside an
excessive jury verdict [here, pursuant to CPLR 5501 (c) ], a [court] should
nonetheless be wary of substituting its judgment for that of a panel of fact
finders whose peculiar function is the fixation of damages. Modification of
damages, which is a speculative endeavor, cannot be based upon case precedent
alone, because comparison of injuries in different cases is virtually impossible
(Po Yee So v. Wing Tat Realty, 259 A.D.2d 373, 374, 687 N.Y.S.2d 99). Comparison
of cases is an even more tenuous endeavor for an appellate court because we are
constrained to rely on what are often scant summary factual recitations in prior
decisions.... [A] jury's review of the facts of the specific case, rather than an
appellate court's comparison to precedent, provides the more accurate method of
awarding damages."


As the Court of Appeals summarized in Caprara v. Chrysler Corp., 52 N.Y.2d 114,
126 -127 (1981), "It goes without saying that [the] court, lacking clairvoyance,
in evaluating a verdict intended to compensate for a projected long *14 lifetime
of pain, suffering, helplessness and all the other tangible and intangible losses
that were sure to follow, faced an unusually difficult judgmental responsibility,
for the fulfillment of which no less than a sophisticated elasticity will ever do.
In no two cases are the quality and quantity of such damages identical. As has
been pointed out by pragmatists and theorists who have wrestled with the problem
of how damages in such cases may justly be arrived at, evaluation does not lend
itself to neat mathematical calculation ..."


Nonetheless, a review of prior appellate decisions in cases involving similar
injuries provides some basis for comparison and a standard by which to measure the
reasonableness of the verdict herein. Thus, the following comparisons are offered,
which establish that the verdict in the instant case does not deviate materially
from what would be reasonable compensation for the injuries Plaintiff suffered
herein.


For example, in Bulson v. 1929 Associates. 152 A.D.2d 529, 543 N.Y.S.2d 469 (2d
Dep't 1989), this Court held that an award of $350,000 to the plaintiff roofer,
who was burned on the face, neck, arm, and back when he was splashed with hot tar
was inadequate and should be increased to $500,000. This supports the conclusion
that the award of $750,00 made here some sixteen years later for similar injuries
is not unreasonable.


*15 Similarly, this Court held nine years ago in Lyall v. City of New York, 228
A.D.2d 566, 645 N.Y.S.2d 34 (2d Dep't 1996) that awards of $400,000 for past pain
and suffering and $100,000 for future pain and suffering were reasonable to a
firefighter who was injured when scalding water and embers came in contact with
his knees and right shin.


In Brown v. New York City Housing Authority, 250 A.D.2d 719, 673 N.Y.S.2d 446 (2d
Dep't 1998), this Court held that an award of $300,000 for future pain and
suffering was reasonable compensation for a child who sustained second and third
degree bums to her right leg when it became caught between two exposed steam pipes
in the bedroom of her apartment. Here, the award for future pain and suffering was
only $100,000, and the bums were to the face.


In Vouniozos v. Helmslev Spear. Inc., 257 A.D.2d 440, 683 N.Y.S.2d 512 (1st Dep't
1999) awards of $500,000 for past pain and suffering and $400,000 for future pain
and suffering did not deviate materially from what would be reasonable
compensation for a worker who sustained second and third degree bums immediately
upon contact with hot water from an apartment building's plumbing system while
installing kitchen cabinets and hooking up water pipes to appliances.


In Deazon v. State, 244 A.D.2d 189, 664 N.Y.S.2d 12 (1st Dep't 1997), *16 damage
awards of only $275,000 for past pain and suffering and $100,000 future pain and
suffering to a bum victim deviated materially from reasonable compensation, thus
warranting a new trial on the issue of damages unless the defendant stipulated to
increase the awards to $550,000 and $200,000, respectively. The victim, a 34 year
old, severely handicapped resident of state development center, had sustained
second and third degree bums to 15% of his body, was hospitalized for (6) six
weeks, underwent two skin graft procedures and various debridements, and had to
undergo a urethral catheter.


In Luecke v. Bitterman, 240 A.D.2d 229, 658 N.Y.S.2d 34 (1st Dep't 1997), the
20-year old plaintiff suffered a third-degree bum that resulted in a scar on the
right buttock extending to the back of the thigh, causing excruciating pain and
two and a half years of post-traumatic stress disorder as a result of the
defendant doctor's negligence in applying liquid nitrogen in an attempt to remove
an anal wart. The jury awarded plaintiff damages of $500,000 for past pain and
suffering and $220,000 for future pain and suffering, and the First Department
affirmed a judgment entered upon plaintiffs stipulation to reduce the jury's award
to $490,000 in lieu of a new trial.


In Eaton v. Comprehensive Care America. Inc., 233 A.D.2d 875, 649 N.Y.S.2d 293
(4th Dep't 1996) the court upheld awards of $500,000 for past pain *17 and
suffering and $500,000 for future pain and suffering to a stroke patient who had
been left alone with cigarettes and a lighter within reach and suffered severe
bums when she attempted to smoke.


In Baum v. State, 548 N.Y.S.2d 819 (4th Dep't 1989), the Fourth Department sixteen
years ago upheld an award of $300,000 to patient who suffered significant burs to
his back and legs while being treated for a stroke.


The severe facial bums sustained by Plaintiff herein are comparable or exceed the
severity of the injuries in the foregoing cases. The photographs of Plaintiff's
injuries introduced at trial, along with Plaintiffs testimony and the testimony of
Dr. Bessey, support the jury's award due to the severe and permanent nature of
Plaintiff's physical and emotional injuries. Plaintiff was in constant pain and
his face was bleeding on a daily basis for a period of approximately (8) eight
months following the accident. Plaintiff also was severely disfigured throughout
this time period, while he wondered daily if he was going to heal properly.
Plaintiff also continues to suffer permanent tightness in his face and increased
sensitivity to heat and cold permanently into the future. He continues to suffer
psychological and emotional impairment as a result of these injuries, including
nightmares, flashbacks, and feelings of worthlessness. As such, there was no
reason to reduce the amount of damages awarded to him by the jury.


*18 Moreover, the cases relied upon by Supreme Court in the order appealed from,
and by the City in support of its motion by below, do not support a reduction in
the jury verdict herein.


For example, the court relied upon Goady v. Utopia Home Care Agency, 305 A.D.2d
540, 759 N.Y.S.2d 183 (2d Dep't 2003) as an approved award in a similar case (A.
6). However, Goady is not all like the case at bar. There, the plaintiff was not
"on fire" as Plaintiff was at the time of this accident, nor was the Goady
plaintiff even hospitalized as a result of her injuries. The plaintiff in Goady
also did not have the severe facial injuries evidenced by the photographs herein,
and her injury was merely a 5cm burn on the back of her right thigh.


Salter v. Deaconess Family Medical Center, 267 A.D.2d 976,701 N.Y.S.2d 586 (4th
Dep't 1999) is likewise factually inapposite. There, the Fourth Department upheld
a jury award of $125,000 for past pain and suffering to a plaintiff who suffered a
second degree bur to the foot, ankle and calf. There is no basis for comparing
this to the horrific burs to the face that Plaintiff suffered here.


Summers v. Sehera, an unreported verdict from the Supreme Court, New York County
cited in the order appealed from (A. 6), provides no basis for setting aside the
jury's award here. It was not the subject of appellate review and *19 therefore
has no precedential value.


Accordingly, Plaintiff submits that the trial court erred in granting the City's
motion to set aside the jury's verdict, and that the jury's verdict with respect
to damages should be reinstated.


                                   *20 CONCLUSION


For the reasons set forth above, the order appealed from should be reversed, and
the jury's verdict should be reinstated.


Gheorghe STEFANESCU, Plaintiff-Appellant, v. CITY OF NEW YORK,
Defendant-Respondent.

2005 WL 4910527  (N.Y.A.D. 2 Dept. )  (Appellate Brief )
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