	[image: image1.png]



	

	--- N.Y.S.2d ----
	Page 


	 
--- N.Y.S.2d ----

	 (Cite as: --- N.Y.S.2d ----)



Browne v. City of New York
--- N.Y.S.2d ----
N.Y.A.D. 2 Dept. 2009.
--- N.Y.S.2d ----2009 WL 3648755, 2009 N.Y. Slip Op. 07970
This opinion is uncorrected and subject to revision before publication in the printed Official Reports.
Clinton Browne, respondent,
v.
City of New York, et al., appellants.
OPINION
2008-07364, (Index No. 53830/02)
Supreme Court, Appellate Division, Second Department, New York
Decided on November 4, 2009
PETER B. SKELOS, J.P., ANITA R. FLORIO, RUTH C. BALKIN, JOHN M. LEVENTHAL, JJ.
APPEARANCES OF COUNSEL
Michael A. Cardozo, Corporation Counsel, New York, N.Y.
(Francis F. Caputo, Dona B. Morris, and Stephen Mazzalonga of counsel),
for appellants.
Burns & Harris (Pollack, Pollack, Isaac & De Cicco, New
York, N.Y. [Brian J. Isaac and Michael
H. Zhu], of counsel), for respondent.
DECISION & ORDER
In an action, inter alia, to recover damages for personal injuries, the defendants appeal from a judgment of the Supreme Court, Kings County (Saitta, J.), entered July 17, 2008, which, upon a jury verdict on the issue of liability in favor of the plaintiff and against them, and upon a jury verdict on the issue of damages finding that the plaintiff sustained damages in the principal sums of $375,000 for past pain and suffering and $375,000 for future pain and suffering, is in favor of the plaintiff and against them.
ORDERED that the judgment is modified, on the facts and in the exercise of discretion, by deleting the provision thereof awarding the plaintiff damages for past pain and suffering; as so modified, the judgment is affirmed, with costs to the defendants, and a new trial is granted on the issue of damages for past pain and suffering only, unless within 30 days after service upon the plaintiff of a copy of this decision and order, the plaintiff shall serve and file in the office of the Clerk of the Supreme Court, Kings County, a written stipulation consenting to reduce the verdict as to damages for past pain and suffering from the principal sum of $375,000 to the principal sum of $250,000, and to the entry of an amended judgment accordingly; in the event the plaintiff so stipulates, then the judgment, as so reduced and amended, is affirmed, without costs or disbursements.
Although the notice of claim did not mention “negligence” as a specific theory of recovery, it nevertheless adequately apprised the defendants that the plaintiff would seek to impose liability under such a theory (see DeLeonibus v Scognamillo
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The defendants' remaining contentions are without merit.
SKELOS, J.P., FLORIO, BALKIN and LEVENTHAL, JJ., concur.
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