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SUMMARY
Appeal from an order of the Appellate Division of the Supreme Court in the Third Judicial Department, entered July 15, 1980, which, by a divided court, affirmed a judgment of the Supreme Court in favor of plaintiff, entered in Warren County, upon a verdict rendered at a Trial Term (Guy A. Graves, J.).
On April 14, 1976, plaintiff arrived at defendant school district's baseball field while a high school game was in progress and elected to view the contest from a position behind the three-foot fence along the third base line, approximately 10 to 15 feet from the end of the backstop and 60 feet from home plate. As there were no seating facilities for spectators along the base lines, plaintiff had to stand in order to watch the game. At the time, other spectators were also standing along the base line behind the three-foot fence. There was, however, no proof that the screened bleachers behind home plate were filled or that plaintiff was prevented from watching the game from behind the backstop. The backstop is 24 feet high and 50 feet wide. Approximately 10 minutes after arriving at the baseball field, plaintiff was struck in the eye by a sharply hit foul ball, causing her serious and permanent injury. Plaintiff then commenced the present action against the school district, alleging that the school district was negligent in failing to provide safe and proper screening along the base lines of its field. After trial, the jury returned a verdict in plaintiff's favor, assessing damages in the amount of $100,000 and apportioning fault at 65% to the school and 35% to plaintiff. On appeal, the Appellate Division affirmed the judgment.
The Court of Appeals reversed and dismissed the complaint, holding, in an opinion by Judge Jasen, that since plaintiff presented no evidence that the backstop was inadequate in terms of providing protection for the area behind home plate where there was a substantial likelihood of spectators being struck by misguided balls or that there was an insufficient number of screened seats for those who might reasonably be expected to desire such protection, liability may not be imposed upon defendant for failing to provide additional screening along the base line where plaintiff was injured.
Akins v Glens Falls City School Dist., 75 AD2d 239, reversed.
HEADNOTES
Negligence--Maintenance of Premises--Duty of Care to Baseball Game Spectators
(1) The owner of a baseball field is only under a duty to exercise reasonable care under the circumstances to prevent injury to those who come to watch the games played on its field and, in the exercise of said reasonable care, the proprietor of a ball park need only provide screening for the area of the field behind home plate where the danger of being struck by a ball is the greatest, which screening must, additionally, be of sufficient extent to provide adequate protection for as many spectators as may reasonably be expected to desire such seating in the course of an ordinary game. Accordingly, where plaintiff, who was struck and injured by a foul ball as she stood watching a baseball game at defendant school district's field from the sidelines, a portion of the field which is protected by a three-foot fence, presented no evidence that the 24 by 50-foot screened backstop area was inadequate in terms of providing protection for the area behind home plate or that there was an insufficient number of screened seats for those who might reasonably be expected to desire such protection, her complaint should have been dismissed, since no question of negligence was presented for the jury's consideration.
POINTS OF COUNSEL
Peter D. FitzGerald for appellant. I. The court erred in charging that the owner of a baseball field owed a general duty of care to a spectator. II. The court erred in refusing to charge that the owner of a baseball field owed no duty to a spectator to provide screening along third base line if it provided screened seating behind home plate. (Zeitz v Cooperstown Baseball Centennial, 31 Misc 2d 142;
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Baker v Topping, 15 AD2d 193.)IV. Assumption *327 of risk in a spectator case even after the adoption of comparative negligence survives as an absolute defense. V. The trial court erred in allowing proof of the cost and feasibility of erecting a higher fence along third base line. VI. The court erred in submitting this case to the jury. (Basso v Miller, 40 NY2d 233.)
Robert S. Stewart for respondent. I. Defendant-appellant owed and breached a duty of reasonable care to plaintiff-respondent. (Basso v Miller, 40 NY2d 233;
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Darminio v Sposato, 57 AD2d 883.)II. Assumption of risk has never existed as a separate and distinct affirmative defense. (Tiller v Atlantic Coast Line R. R. Co., 318 US 54.)III. The doctrine of reasonable assumption of risk was abolished by CPLR article 14-A. IV. Defendant failed to prove culpable conduct of plaintiff.
OPINION OF THE COURT
Jasen, J.
On this appeal, we are called upon to define the scope of the duty owed by a proprietor of a baseball field to the spectators attending its games. The specific question presented is whether such an owner, having provided protective screening for the area behind home plate, is liable in negligence for the injuries sustained by a spectator as a result of being struck by a foul ball while standing in an unscreened section of the field. This case does not involve the “culpable conduct” (CPLR 1411)--be it assumption of risk or contributory negligence--of a spectator injured in the course of a baseball game.
In the early afternoon of April 14, 1976, plaintiff attended a high school baseball game that was being played on a field owned and maintained by defendant Glens Falls *328 City School District. The field was equipped with a backstop 24 feet high and 50 feet wide. This backstop was located 60 feet behind home plate and was positioned in front of bleachers that could seat approximately 120 adults. There was additional standing room behind the backstop as well. Two chain link fences, three feet in height, ran from each end of the backstop along the base lines to a distance approximately 60 feet behind first and third base.
Plaintiff arrived while the game was in progress and elected to view the contest from a position behind the three-foot fence along the third base line, approximately 10 to 15 feet from the end of the backstop and 60 feet from home plate. As there were no seating facilities for spectators along the base lines, plaintiff had to stand in order to watch the game. At the time, other spectators were also standing along the base lines behind the three-foot fence. There was, however, no proof that the screened bleachers behind home plate were filled or that plaintiff was prevented from watching the game from behind the backstop. Approximately 10 minutes after arriving at the baseball field, plaintiff was struck in the eye by a sharply hit foul ball, causing her serious and permanent injury.
The present action was then commenced by the plaintiff against the defendant school district. Alleging that the school district was negligent in failing to provide safe and proper screening devices along the base lines of its field, plaintiff sought judgment against the school district in the sum of $250,000. After trial, the jury returned a verdict in plaintiff's favor, assessing damages in the amount of $100,000 and apportioning fault at 65% to the school district and 35% to plaintiff.
On appeal, a divided Appellate Division affirmed the judgment rendered in plaintiff's favor, one Justice concurring in result and two Justices dissenting. The majority held that there was no error of law which warranted disturbing the jury's verdict. The dissenters were of the view that, as a matter of law, there was no showing of any negligence on the school district's part. According to the dissent, “[h]aving adequately screened the area of its ball park behind home plate, the defendant fulfilled its duty to *329 the plaintiff and cannot be held in negligence when she herself selected a position that was outside the area screened.” (75 AD2d, p 243.)We agree.
Cases involving the liability of an owner of a baseball field for the injuries sustained by those attending its games are not altogether foreign to the courts of this State. Indeed, the doctrine of assumption of risk has had extensive application in a number of cases involving spectators struck by misguided baseballs. (E.g., O'Bryan v O'Connor, 59 AD2d 219;
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Ingersoll v Onondaga Hockey Club, 245 App Div 137.)As was aptly summarized by Chief Judge Cardozo, the spectator at a sporting event, no less than the participant, “accepts the dangers that inhere in it so far as they are obvious and necessary, just as a fencer accepts the risk of a thrust by his antagonist or a spectator at a ball game the chance of contact with the ball * * * The timorous may stay at home.” (Murphy v Steeplechase Amusement Co., 250 NY 479, 482-483.)However, because these cases arose prior to the adoption of the comparative negligence rule in this State (CPLR 1411), application of the assumption of risk doctrine served as a complete bar to a plaintiff's cause of action without regard to the degree of care exercised by the owner of the ball park. As a result, aside from two lower court decisions (Adonnino v Village of Mount Morris, 171 Misc 383;
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Blackhall v Capital Dist. Baseball Assn., 154 Misc 640,affd157 Misc 801), there is no case law in this State which defines the duty of care owed by a proprietor of a baseball field to its spectators. We now define that duty.
At the outset, it should be stated that an owner of a baseball field is not an insurer of the safety of its spectators. Rather, like any other owner or occupier of land, it is only under a duty to exercise “reasonable care under the circumstances” to prevent injury to those who come to watch the games played on its field. (Basso v Miller, 40 NY2d 233;
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Scurti v City of New York, 40 NY2d 433.)The perils *330 of the game of baseball, however, are not so imminent that due care on the part of the owner requires that the entire playing field be screened. Indeed, many spectators prefer to sit where their view of the game is unobstructed by fences or protective netting and the proprietor of a ball park has a legitimate interest in catering to these desires. Thus, the critical question becomes what amount of screening must be provided by an owner of a baseball field before it will be found to have discharged its duty of care to its spectators.
Other jurisdictions addressing this question have adopted various standards in defining the duty of a ball park proprietor to protect its spectators from stray balls. Some courts have held that an owner merely has a duty to screen such seats as are adequate to provide its spectators with an opportunity to sit in a protected area if they so desire. (E.g., Crane v Kansas City Baseball & Exhibition Co., 168 Mo App 301;
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McNiel v Fort Worth Baseball Club, 268 SW2d 244 [Tex].) Other courts have stated that a proprietor of a baseball field need only screen as many seats as may reasonably be expected to be applied for on an ordinary occasion by those desiring such protection. (Quinn v Recreation Park Assn., 3 Cal 2d 725;
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Leek v Tacoma Baseball Club, 38 Wn 2d 362.)Most courts, however, have adopted a two-prong standard in defining the scope of an owner's duty to provide protective screening for its patrons. Under the majority rule, the owner must screen the most dangerous section of the field-- the area behind home plate--and the screening that is provided must be sufficient for those spectators who may be reasonably anticipated to desire protected seats on an ordinary occasion. (E.g., Maytnier v Rush, 80 Ill App 2d 336;
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Erickson v Lexington Baseball Club, 233 NC 627; see, generally, Liability to Spectator at Baseball Game Who Is Hit by Ball or Injured As Result of Other Hazards of Game, Ann., 91 ALR3d 24.)We believe this to be the better rule and adopt this definition of the duty owed by an owner of a baseball field to provide protective screening for its spectators. *331 
We hold that, in the exercise of reasonable care, the proprietor of a ball park need only provide screening for the area of the field behind home plate where the danger of being struck by a ball is the greatest. Moreover, such screening must be of sufficient extent to provide adequate protection for as many spectators as may reasonably be expected to desire such seating in the course of an ordinary game. In so holding, we merely recognize the practical realities of this sporting event. As mentioned earlier, many spectators attending such exhibitions desire to watch the contest taking place on the playing field without having their view obstructed or obscured by a fence or a protective net. In ministering to these desires, while at the same time providing adequate protection in the most dangerous area of the field for those spectators who wish to avail themselves of it, a proprietor fulfills its duty of reasonable care under such circumstances.
This is not to say that, by adequately screening the area of the field where the incidence of foul balls is the greatest, the risks inherent in viewing the game are completely eliminated. Rather, even after the exercise of reasonable care, some risk of being struck by a ball will continue to exist. Moreover, contrary to the supposition of the dissent, we do not attempt to prescribe precisely what, as a matter of law, are the required dimensions of a baseball field backstop. Nor do we suggest that where the adequacy of the screening in terms of protecting the area behind home plate properly is put in issue, the case should not be submitted to the jury. We merely hold that where a proprietor of a ball park furnishes screening for the area of the field behind home plate where the danger of being struck by a ball is the greatest and that screening is of sufficient extent to provide adequate protection for as many spectators as may reasonably be expected to desire such seating in the course of an ordinary game, the proprietor fulfills the duty of care imposed by law and, therefore, cannot be liable in negligence. Indeed, to adopt the view urged by the dissent would mean that every spectator injured by a foul ball, no matter where he is seated or standing in the ball park, would have an absolute right to go to the jury on every claim of negligence, regardless of the owner's efforts to *332 provide reasonable protection and despite the spectator's failure to utilize the protection made available.FN*
FN* The dissent acknowledges that not “every case of alleged negligence by the proprietor of a baseball field must go to the jury.” (At p 334 [Cooke, Ch. J., dissenting].) However, no guidance whatsoever is offered for determining which cases should be decided by the court as a matter of law and which should be submitted to the jury.
In this case, it is undisputed that the school district equipped its field with a backstop which was 24 feet high and 50 feet wide. Plaintiff presented no evidence that this backstop was inadequate in terms of providing protection for the area behind home plate where there was a substantial likelihood of spectators being struck by misguided balls or that there was an insufficient number of screened seats for those who might reasonably be expected to desire such protection. Under these circumstances, having provided adequate protection for those spectators seated, or standing, in the area behind home plate, liability may not be imposed on the school district for failing to provide additional screening along the baselines of its field where the risk of being struck by a stray ball was considerably less. (Accord Cates v Cincinnati Exhibition Co., 215 NC 64;
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As the dissent correctly notes, what constitutes reasonable care under the circumstances ordinarily is a question for the jury. This is not to say, however, that in every case involving a landowner's liability in negligence the question whether reasonable care was exercised must be determined by the jury. As we have only recently stated, “before it becomes appropriate for the jury to consider * * * such questions, the court, as it would in the usual negligence action, must make the threshold determination as to whether the plaintiff, by introducing adequate evidence on each element, has made out a case sufficient in law to support a favorable jury verdict. Only in those cases where there arises a real question as to the landowner's negligence should the jury be permitted to proceed. In all others, where proof of any essential element falls short, the case should go no further.” (Basso v Miller, 40 NY2d 233, 241-242,supra.; see, also, Quinlan v Cecchini, 41 NY2d 686, 689.)*333 
In short, a court always is required to undertake an initial evaluation of the evidence to determine whether the plaintiff has established the elements necessary to a cause of action in negligence, to wit: (1) the existence of a duty on defendant's part as to plaintiff; (2) a breach of this duty; and (3) injury to the plaintiff as a result thereof. (See Prosser, Torts [4th ed], § 30, p 143.) In this regard, this court, on more than one occasion, has held that a defendant fulfilled its duty of care notwithstanding a jury verdict to the contrary. (E.g., Pulka v Edelman, 40 NY2d 781;
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Thompson v Board of Educ., 280 NY 92;
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Maher v Madison Sq. Garden Corp., 242 NY 506; see, also, Curcio v City of New York, 275 NY 20.)Similarly, on the record before us and the undisputed facts of this case, the school district fulfilled its duty of reasonable care to plaintiff as a matter of law and, therefore, no question of negligence remained for the jury's consideration.
Finally, in view of our holding, we need not reach and, therefore, do not consider the correctness of the trial court's charge to the jury with respect to the applicability of the doctrine of assumption of risk under this State's comparative negligence statute. (See CPLR 1411.)
Accordingly, the order of the Appellate Division should be reversed, with costs, and the complaint dismissed.
Chief Judge Cooke
(Dissenting).
The majority today engages in an unfortunate exercise in judicial rule making in an area that should be left to the jury. This attempts to precisely prescribe what steps the proprietor of a baseball field must take to fulfill its duty of reasonable care is unwarranted and unwise. Furthermore, the provision of CPLR 1411, providing that contributory negligence or assumption of the risk “shall not bar recovery”, should not be disregarded. I therefore dissent and vote to affirm.
As the majority recognizes, the proprietor of a baseball field owes the same duty to spectators that any landowner owes to a person who comes onto the owner's property--“reasonable care under the circumstances” (Basso v Miller, 40 NY2d 233, 241; see, also, *334Scurti v City of New York, 40 NY2d 433). This duty requires that the landowner “must act as a reasonable man in maintaining his property in a reasonably safe condition in view of all the circumstances, including the likelihood of injury to others, the seriousness of the injury, and the burden of avoiding the risk” (Basso v Miller, 40 NY2d 233, 241, supra, quoting Smith v Arbaugh's Rest, 469 F2d 97, 100).
The majority errs, however, in deciding as a matter of law exactly what steps by a baseball field proprietor will constitute reasonable care under the circumstances. Such a determination, by its very dependence upon the “circumstances”, hinges upon the facts of the individual situation and should be left for the jury. Indeed, those exceptions to this rule that have been made by courts occur only in those narrow classes of cases where an identical set of facts is likely to recur with regularity, and “[s]uch holdings today are rare” (2 Harper and James, Torts, p 977).
This court has made clear that “[w]hat safety precautions may reasonably be required of a landowner is almost always a question of fact for the jury” (Nallan v Helmsley-Spear, Inc., 50 NY2d 507, 520, n 8; see, also, Scurti v City of New York, 40 NY2d 433, 445,supra). Indeed, well before Basso extended the landowner's duty of reasonable care to all categories of persons who come onto the property, it was well established that “the municipality which extends to its citizens an invitation to enter and use recreational areas owes to those accepting that invitation a duty of reasonable and ordinary care against foreseeable dangers. What degree of care is reasonable necessarily depends upon the attendant circumstances and is a jury question” (Caldwell v Village of Is. Park, 304 NY 268, 274; see, also, Sadowski v Long Is. R. R. Co., 292 NY 448, 455-456). This is not to say that every case of alleged negligence by the proprietor of a baseball field must go to the jury. But it is just as unreasonable to declare with such absolutism that, outside narrow and artificial limits, no such case can go to the jury.
The majority has in effect undertaken the task of prescribing the size, shape and location of backstops and other protective devices that will satisfy a baseball field owner's duty of reasonable care under the circumstances. This attempt*335 to impose a straightjacket upon the relationship between a baseball field proprietor and spectators, regardless of the particular circumstances, is arbitrary and unrealistic. It is reminiscent of the Supreme Court's attempt, in the early years of the automobile, to impose upon the operator the duty of leaving the vehicle and examining each railroad grade crossing on foot, if necessary for a better view of the tracks (Baltimore & Ohio R. R. v Goodman, 275 US 66 [per Holmes, J.]). This standard enjoyed little favor among State courts, engendered confusion among lower Federal courts attempting to apply it and was quickly repudiated by the Supreme Court (Pokora v Wabash Ry. Co., 292 US 98).
In Pokora, Justice Cardozo noted that the problems springing from the grade-crossing rule emphasized “the need for caution in framing standards of behavior that amount to rules of law” (id., at p 105). Indeed, railroad crossing cases provide a good example of this court's reluctance to impose blanket rules of conduct divorced from actual events. More than a century ago, this court stated that “[i]t is a general rule that care commensurate with the danger must be exercised, and it is also a general rule that it is the province of the jury, and not of the court, to determine whether such care has been exercised” (Dolan v Delaware & Hudson Canal Co., 71 NY 285, 288; see, also, Beisiegel v New York Cent. R. R. Co., 34 NY 622, 625-626). The court has expressed this reluctance to take negligence questions from the jury in a variety of other contexts, as well (see, e.g., Derdiarian v Felix Contr. Corp., 51 NY2d 308, 315;
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HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=596&DocName=287NY108&FindType=Y&ReferencePositionType=S&ReferencePosition=122"
Foltis, Inc. v City of New York, 287 NY 108, 122;
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The wisdom of eschewing such blanket rules where negligence is concerned is obvious. In the present context, the majority has held as a matter of law that the proprietor of the baseball field fulfilled his duty of reasonable care by erecting a backstop that was 24 feet high and 50 feet wide. The court issues this rule with no more expertise available to it than Justice Holmes had in 1927 when he *336 recommended that motorists venture on foot onto railroad grade crossings for a better view. It has selected one of a variety of forms of protection currently in use at professional ballparks and school playgrounds-- what in reality is nothing more than a straight, high fence behind home plate-- and has designated it as sufficient protection as a matter of law.
Such a ruling robs the jury of its ability to pass on whether the circumstances here might have made this type of backstop inadequate. In the present case, the majority has taken from the jury its ability to consider the following evidence: that the cost of placing “wings” on the backstop extending to first and third base would have been only $209 when the backstop was built; that other baseball diamonds do have such wings; that the type of game being played at the field was not a softball game between young tykes but rather a varsity high school hardball game involving players such as the batter in this incident, who was six-foot two-inches tall, weighed 190 pounds and was advanced enough in ability to later play professional ball; that school authorities were aware that line drives “frequently” went over the low fence that ran along the base lines, and that there were no signs or other warnings of the dangers of standing behind this fence. Because of public familiarity with the “national pastime”, no expert testimony would generally be required to make out a showing of failure to exercise due care in such a case (see Meiselman v Crown Hgts. Hosp., 285 NY 389, 396). In this case, however, the jury even had before it the testimony of a civil engineer as to the feasibility and minimal cost of ensuring greater safety for spectators. This makes an even stronger argument for sending this case to the jury.
The court's ruling will also foreclose juries in the future from considering the wide range of circumstances of individual cases, as well as new developments in safety devices or procedures. Unless the court plans to periodically take up such cases in the future to adjust its rule, it has frozen a position that is certain to become outdated, if it is not already. It would make as much sense for the court to decree, as a matter of law, what sort of batting helmet or *337 catcher's mask a school district should supply to its baseball team. Baseball may be a sport steeped in tradition, but it is hardly immune from technological change and shifts in public perception of what constitute reasonable safety measures. It has traditionally been the jury that reflects these shifts and changes.
Finally, a few words concerning the doctrines of assumption of the risk and contributory negligence are in order. As the majority notes, in the past these doctrines generally provided the basis for denying recovery when a spectator who willingly stood or sat in an unprotected area was injured by a baseball. When the Legislature enacted comparative negligence (L 1975, ch 69), it abolished those doctrines as total bars to a plaintiff's recovery. Now (and at the time of this incident), assumption of the risk and contributory negligence are denominated “culpable conduct” and serve only to proportionately diminish a plaintiff's recovery (CPLR 1411; see Memoranda of Judicial Conference, NY Legis Ann, 1975, pp 23, 24). Yet the majority, although it speaks in terms of the defendant's duty of reasonable care, has effectively resurrected those doctrines as total bars to recovery. By holding as a matter of law that the defendant's duty of reasonable care extends only to the construction of a backstop of specific proportions, the majority forecloses a jury from considering any other factors that might be present in an individual case. This rule of law denies recovery to injured spectators as effectively as the old doctrines of assumption of the risk and contributory negligence ever did, and uses a fundamentally similar rationale to do so.
Accordingly, the order of the Appellate Division should be affirmed.
Judges Gabrielli, Jones and Wachtler concur with Judge Jasen; Chief Judge Cooke dissents and votes to affirm in a separate opinion in which Judges Fuchsberg and Meyer concur.
Order reversed, etc. *338 
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