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Supreme Court, Appellate Division, First Department, New York.
Terry BRADSHAW, Plaintiff-Appellant-Respondent,
v.
845 U.N. LIMITED PARTNERSHIP, et al., Defendants-Respondents-Appellants.
Dec. 9, 2003.
Worker brought Labor Law action to recover for job-related injuries. The Supreme Court, New York County, Marcy Friedman, J., upon a jury verdict, awarded plaintiff damages for past pain and suffering and no damages for future pain and suffering, and worker appealed. The Supreme Court, Appellate Division, held that: (1) evidence permitted conclusion that there had been a violation of industrial code provision requiring work areas to be kept free from accumulations of dirt, debris, scattered tools, and materials, supporting worker's action under Labor Law, and (2) worker was entitled to damages for future pain and suffering.
Affirmed as modified.
West Headnotes
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1204(5)
272 Negligence
      272XVII Premises Liability
            272XVII(G) Liabilities Relating to Construction, Demolition and Repair
                272k1204 Accidents and Injuries in General
                      272k1204(4) Safe Workplace Laws
                          272k1204(5) k. In General. Most Cited Cases 
Evidence that worker was injured when a co-worker helping her guide a rebar into place fell over a pile of construction material, causing rebar to catch on and partially sever worker's finger, permitted conclusion that there had been a violation of industrial code provision requiring work areas to be kept free from accumulations of dirt, debris, scattered tools, and materials, supporting worker's action under Labor Law. McKinney's Labor Law § 241, subd. 6; 12 NYCRR 23-1.7(e)(2).
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127.19
115 Damages
      115VII Amount Awarded
            115VII(B) Injuries to the Person
                115k127.18 Arm, Hand, Wrist, and Shoulder Injuries
                      115k127.19 k. In General. Most Cited Cases 
     (Formerly 115k132(13))
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115 Damages
      115VII Amount Awarded
            115VII(B) Injuries to the Person
                115k127.18 Arm, Hand, Wrist, and Shoulder Injuries
                      115k127.22 k. Loss of Finger. Most Cited Cases 
     (Formerly 115k132(13))
Worker was entitled to more than zero damages for future pain and suffering in Labor Law action, given evidence showing that in consequence of worker's alleged injury, the distal portion of worker's right ring finger had been amputated and that worker would experience hypersensitivity in the remaining portion of the finger for the balance of her life. McKinney's Labor Law § 241, subd. 6.
**459 Scott N. Singer, for Plaintiff-Appellant-Respondent.
James K. O'Sullivan, for Defendants-Respondents-Appellants.
ROSENBERGER, J.P., LERNER, FRIEDMAN, MARLOW, JJ.
*191 Judgment, Supreme Court, New York County (Marcy Friedman, J.), entered July 8, 2003, which, upon a jury verdict, inter alia, awarded plaintiff $50,000 in damages for past pain and suffering and no damages for future pain and suffering, and bringing up for review an order, same court and Justice, entered October 3, 2002, which denied plaintiff's motion for new trial on damages for past and future pain and suffering, unanimously modified, on the facts, to remand the matter for a new trial solely on the issue of damages for future pain and suffering, and otherwise affirmed, without costs, unless defendants, within 20 days of service of a copy of this order, with notice of entry, stipulate to a damage award for future pain and suffering in the amount of $35,000 and to entry of an amended judgment in accordance therewith. Appeal from the October 3, 2002 order denying plaintiff's motion for a new trial respecting damages for pain and suffering, unanimously dismissed, without costs, as subsumed in the appeal from the ensuing judgment.
[1] Contrary to defendants' contention, the trial evidence, showing that plaintiff was injured when a co-worker helping plaintiff to guide rebar into place fell over a pile of construction material, causing the rebar to catch on and partially sever plaintiff's finger, permitted the jury fairly to conclude that there had been a violation of 12 NYCRR 23-1.7(e)(2), the regulatory predicate for plaintiff's Labor Law § 241(6) claim (see DeSimone v. Structure Tone,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2003405037"
 306 A.D.2d 90, 762 N.Y.S.2d 39).
[2] Although the past pain and suffering award cannot be said to have deviated materially from what is reasonable compensation under these circumstances (seeCPLR 5501[c] ), the jury's failure to award plaintiff damages for future pain and suffering was insupportable given the evidence showing that in consequence*192 of the alleged injury the distal portion of plaintiff's right ring finger had been amputated and that plaintiff would experience hypersensitivity in the remaining portion of the finger for the balance of her life (see Cecere v. 3950 Blackstone Assocs.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1997091094"
 238 A.D.2d 200, 656 N.Y.S.2d 242; Ahmed v. Children's Hosp. of Buffalo,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1997098222"
 238 A.D.2d 956, 661 N.Y.S.2d 164). We accordingly exercise our additur power to the extent indicated.
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