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Supreme Court, Appellate Division, 
Second Department, New York.
Derek Marc MILLER, respondent,
v.
LONG ISLAND RAIL ROAD, defendant third-party plaintiff-appellant;
Gary Nobile, et al., third-party defendants-appellants
(and another title).
Sept. 17, 2001.
Ahmuty, Demers & McManus, Albertson, N.Y. (Frederick B. Simpson and Brendan T. Fitzpatrick of counsel), for defendant third-party plaintiff-appellant.
Mulholland, Minion & Roe, Williston Park, N.Y. (John A. Beyrer of counsel), for third-party defendant-appellant Gary Nobile.
Kelly, Rode & Kelly, LLP, Mineola, N.Y. (Loris Zeppieri of counsel), for third-party defendant-appellant Joseph Miller.
Connelly & Connelly, P.C. (Paul F. McAloon, P.C., New York, N.Y., of counsel), for respondent.
*713 In an action to recover damages for personal injuries, the defendant third-party plaintiff, the Long Island Rail Road, appeals, as limited by its brief, from so much of a judgment of the Supreme Court, Suffolk County (Cohalan, J.), entered December 1, 1999, as, upon a jury verdict, and the denial of its motion pursuant to CPLR 4404 to set aside the verdict as excessive, is in favor of the plaintiff and against it in the principal sum of $10,736,800 ($1,800 for past medical expenses, $4,000,000 for past pain and suffering, $6,000,000 for future pain and suffering, $185,000 for future medical expenses, and $550,000 for future lost earnings), the third-party defendant Gary Nobile separately appeals, as limited by his brief, from so much of the same judgment as, *714 upon the jury verdict, and upon the denial of his motion pursuant to CPLR 4404 to set aside the verdict as excessive, is in favor of the defendant third-party plaintiff Long Island Rail Road and against him for contribution, and the third-party defendant Joseph Miller separately appeals, as limited by his brief, from so much of the same judgment as awarded the plaintiff damages of $4,000,000 for past pain and suffering and $6,000,000 for future pain and suffering.
ORDERED that the judgment is modified, on the facts and as a matter of discretion, by deleting the provisions thereof awarding damages on the plaintiff's causes of action to recover damages for past and future pain and suffering, and substituting therefor a provision severing those causes of action and granting a new trial with respect thereto; as so modified, the judgment is affirmed, with one bill of costs to the appellants Long Island Rail Road and Joseph Miller, unless within 30 days after the service upon him of a copy of this decision and order, with notice of entry, the plaintiff shall file in the office of the Clerk of the Supreme Court, Suffolk County, a written stipulation consenting to reduce the verdict as to damages for past pain and suffering from $4,000,000 to $1,300,000, and for future pain and suffering from $6,000,000 to $1,950,000; in the event that the plaintiff so stipulates, then the judgment, as so reduced and amended, is affirmed, without costs or disbursements, and the matter is remitted to the Supreme Court, Suffolk County, for entry of an appropriate amended judgment.
The third-party defendant Gary Nobile's contention that the verdict against him was not based on legally sufficient evidence**450 is without merit, as the evidence presented at trial provided a rational basis for the jury determination (see,  Mirand v. City of New York,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1994133159"
 84 N.Y.2d 44, 49-50, 614 N.Y.S.2d 372, 637 N.E.2d 263;     Cohen v. Hallmark Cards,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1978126293"
 45 N.Y.2d 493, 499, 410 N.Y.S.2d 282, 382 N.E.2d 1145;     Altman v. Alpha Obstetrics and Gynecology,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1998226829"
 255 A.D.2d 276, 277, 679 N.Y.S.2d 642).   Nobile's contention that the verdicts against him and the other third-party defendant were inconsistent is unpreserved for appellate review because he failed to object on that ground before the jury was released (see,  Kraus v. Rotem,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1998089072"
 249 A.D.2d 371, 670 N.Y.S.2d 367).   In any event, the contention is without merit, as the verdicts can be reconciled with a reasonable view of the evidence (see,  Miglino v. Supermarkets Gen. Corp.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1997204921"
 243 A.D.2d 451, 662 N.Y.S.2d 818;     Rubin v. Pecoraro,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1988077433"
 141 A.D.2d 525, 526, 529 N.Y.S.2d 142).   The verdicts against Nobile and the defendant third-party plaintiff Long Island Rail Road are also supported by a fair interpretation of the evidence (see,  Voiclis v. Intl. Assn. of Machinist and Aerospace Workers,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1997108006"
 239 A.D.2d 339, 657 N.Y.S.2d 1008;     Corcoran v. People's Ambulette Serv., 

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1997077326"
237 A.D.2d 402, 403, 656 N.Y.S.2d 877;     Nicastro v. Park,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1985156102"
 113 A.D.2d 129, 134, 495 N.Y.S.2d 184).
*715 The damages awarded for past and future pain and suffering deviated materially from what would be reasonable compensation to the extent indicated (see,CPLR 5501[c] ).
BRACKEN, P.J., FLORIO, SCHMIDT and ADAMS, JJ., concur.
N.Y.A.D. 2 Dept. 2001.
Miller v. Long Island Rail Road
286 A.D.2d 713, 730 N.Y.S.2d 449, 2001 N.Y. Slip Op. 07105
END OF DOCUMENT
© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

[image: image2.png]