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about the future, she is not getting better, thia is her 

only day in court and the 44.7 years adopted by the Court a 

sum of $800,000 would not be excessive to compensate 

Ms. Iovino for the rest of her life to deal with these 

injUrieS, tO compenSata her, to put her back to whole from 

	

6 	before this accident- 

	

7 	 I thank you, ladies and gentlemen, for listening, 

listening to the evidence. I know you will make a decision 

	

9 	baaed upon that evidence. Thank you, 

	

10 	 Thank you, Your Honor. 

	

11 	 TEE COUNT. All right, everyone be seated_ 

	

12 	 All right, members of the jury, we have now come 

	

13 	to that portion of the trial where you are instructed on 

	

14 	the law that applies to this case and then afterwards you 

	

15 
	

will retire for your deliberatlon 	You have now heard all ' 

	

16 	of the arguments of the attorneys. You have learned the 

	

1 J 	conclusions whtch each party believes you should dram from 

	

113 	the evidence presented to you. 

	

19 	 Now, at the beginning of the trial I Stated 

	

20 	certain principles for you so yoU could have them in mind 

	

21 	while the trial progressed and I Want o touch upon them 

	

22 	again. First, you are bound to accept the law that I give 

	

23 	you. You must accept it, you must apply it and that's 

24 	Whether you agree with it or not 	You are not to ask 

25 anybody else about the law, So if any members of the jury 
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have legal training, disregard that training. Just take 

the law directly from the Court. Be sure not to conclude 

from any of the rulings or anything I have said during the 

trial that I favor any party to the lawsuit.. You shouldn't 

draw any inferences from any question that was left 

unanswered because a question, without an answer is nothing 

or from. anything 1 have directed you to disregard, So if I 

struck testimony and said disregard it, donit consider it 

in making your decision. 

And, finally, in deciding bow much weight you 

choose to give to the testimony of any particular witness, 

there is no magic formula which you can use. The tests 

that you use,  in your every day affairs to decide the 

reliability or unreliability of Statements made to you by 

other people are the same tests that you should use in your 

deliberations. The items that can be taken into 

consideration in determining the weight you wart to give Lo 

the testimony of any witness should include things such as 

the interest, or the lack of interest or the witness in the 

outcome of the case, the bias or the prejudice of the 

witness'  if there is any, the appearance, the manner that 

the. witness testified, you know, their demeanor on the 

stand and the opportunity that the witness had to observe 

the facts about which they teStified about, the probabiliLy 

or improbability of the witness' testimony when considered 
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in the light of all the other evidence in the case. These 

	

2 	are the f tors that you should be consideration. 

Now, if you were to find that any witness has 

willfully testified falsely as to any material fact -- and 

by material fact, I mean as to an important fact and you 

decide what's important -- the law permits you to disregard 

completely• the entire testimony of that witness upon the. 

principle that one who testifies falsely about. a material 

fact is likely to testify falsely about everything, Now, 

	

10 	you are not required, however, to consider such a witness 

	

Ii 	as totally unbelievable You may accept so much of that 

	

12 	witness testimony as you deem true and disregard what you 

	

13 	feel is false. And by that proCess which I have described 

	

1.4 	to you as the sole judges of the facts should be able.  to. 

	

15 	decide, which witnesses you beaieve, What part of their 

	

36. 	testimony you want to accept and what:, weight you want to 

	

17 	ive to it, 

	

18 	 Now, this charge I gave you about, falsus in uno 

	

19 	is about lying about - material fact. It's no hidden 

20 

21 

22 

	

23. 	 Now, who has to prove this case? The burden to 

	

24 	prove thi -  case rests on the plaintiff, the one who brought 

	

25 	the case, That means it must be established by a fair 

message to you. This charge I give in every single ease. 

It's SP that you know if you were to find that that 

Oecurred what you can do about. it. 
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preponderance of the credible evidence that the claim the 

plaintiff is making is true. The credible evidence means 

the testimony or exhibits you find to be worthy of belief . . 

A preponderance of the evidence means the greater part of 

such evidence. Now, that doesn't mean the greater number 

of witnesses or the greater length of time taken by either 

side. That phrase refers to the quality of the evidence, 

it's convincing quality, the weight and effect that it has 

on your mind. The law requires that in order Cor the 

IC 
	plaintiff to prevail on 6 claim the evidence that supports 

11 	her claim must appeal to you as more merely representing 

12 	what took place than the evidence opposed to her claim. if 

13 	it.  doesn't or it it weighs so evenly that you can't say 

14 	there is a preponderance on either side, then you must 

t5 	decide the question in favor of the. defendant. It is only 

16 	If the evidence favoring the plaintiff's claim outweighs 

17 	
the evidence opposed to it that you can find in plaintiff's 

favor. 

19 
	 Now, while you are deliberating,  you may have some 

20 
	

queS.  'On about what a witness said, You may have 

21 
	fo g tttn. You might disagree amongst, yoUrseives about 

22 
	what it is and you may want that clarified or you may have 

23 
	some question about my instructions. to you on the law given 

24 
	to you in my charge right now. I just want you to know 

25 
	that you have. the right te, return to the courtroom to have 
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the,  testimony of any witness read back to you or to have 

the Court's instructions to you on the law repeated or 

explained further. You can ask for that at any time. 

Now, what I want you to know is if you are going 

to ask for the read back of testimony, you should be aware 

that you have the right to have the entire testimony of any 

witness. In fact, you can have the testimony of every 

witness read back to you. You would be here for quite a 

while, but 	's your right. Normally, jurors don't want 

	

10 	all the testimony of everyone. Normally, jurors are 

	

11 	interested in a specific area. So what I suggest is that 

	

12 	if you are interested in a specific area, use your uommon 

sense to describe what you want, who you want it from and 

	

14 	we will go to work to figure out what tits that 

	

15 	description. And then when we find it, we will read it to 

	

16 	you. This way you are more likely to get exactly what you 

	

7 	want and not a lot of what you don't want. Keeping in mind 

18 	also that you have a right to it all, so whether you want 

	

19- 	to describe limitations because you want limited testimony. 

20 	 The other thing that I want you to keep in. mind 

21 	is that if you ask for a. read back of testimony, there is 

22 	going to be a lag of time between your request and 

23 	responding to it because the attorneys and the Court have 

24 	to go to the business with the Court reporter of looking 

25 	for that testimony and that takes a little bit of time. So 
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don't-  assume because there is Lime passing after you have 

asked for it that we ignored you. We are working on it. 

The other thing T want to tell you is, if you ask for a 

read back, do you have to wait for it? You do not have to 

wait for it. You are free to go forward and continue 

deliberating and not wait far that testimony that you have 

asked for. It's no skin oft of our nose. We are not 

offended by it. It is absolutely your right as jurors to 

ask for it and not wait for it if you don't want to, 

 

1 	 Sc in deciding the case you may consider only the 1 

11 	exhibits that have been admitted in evidence. Remember I 

12 	told you when things are marked It doesn't mean it's 

.13 	admitted. So the fact that papers may have gone back and 

forth are not admitted, It has to be actually admitted in 

15 	evi 	e. And I have marked everything that's admitted. 

16 	So you may only consider the Items that wee admitted, the 

17 	testimony as you heard live from the witness box and the 

1S 	Examinations Before Trial that were read to you. I remind 

19 	you that under our rules of practice an Examination Before 

20 	Trial, although it's taken outside of the courtroom and 

21 	before the trial, it is taken under oath and it is entitled 

22 	to an equal consideration by you notwithstanding the fact 

23 	thaL it wasn't prepared right in front of you. It was 

24 	prepared before the ttiaI outside Lhe courtroom. 

25 	 Now, the arguments of counsel, their Opening 
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statements, their summations, it's not evidence. All of 

the things that T tell you in my charge are not evidence. 

Evidence is what you heard from the witness stand and 

answers to questions. Its exhibits that were admitted, 

examinations that were read to you and that's it. That's 

what you are going to review and decide what's been proven 

to yoU- 

While it is important that the views of all of 

the jurors be considered, you should understand that a 

verdict of five of six of your members is sufficient under 

our law. When five Of you are in agreement, you may report 

that verdict to the Court. What I have done is, I have 

prepared a verdict, sheet for you and the verdict sheet 

	

14 	contains questions for you to answer, i!Ach question either 

	

15 	calls for a yes or a no response or may call for you to 

	

16 	give a. number. I put under each question whether it. calls 

	

17 	for a yes or no response, a box for yes, a box for no so 

	

18 	you can check it off. I. also put six lines for signatures 

	

19 	so that if all six of you agree you each have a plaCe to 

	

20 	sign, But I also put a line below that says °I donJt agree 

21 	with the above" or "I don't concur with the above," This 

22 	way if five out. of.  six of you agree, the five Will sign in 

	

23 	any one of the six lines above, it can be. any number, but 

24 	those numbers don i t correspond to your numbers as jurors. 

25 	If you are one of the five out of six, any one of the Six 
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boxes is Okay, the lines, and the one who disagrees will 

sign below.. 

Then there is instruction below as to what to do 

next. You should follow those. instructions. You will have 

to answer more than one question. When you get to the next 

question that requires an answer, if five of six of you 

agree, you may answer it. And I mention this only to tel.] 

you that it doesn't have to be the same five out of six-

The five out. of six can. keep changing for every question 

10 	El/at requires an answer. Of course, when you are done, the 

11 	verdict sheet will help you. It will say report your 

12 	verdict to the court to let us know that you have a 

13 	verdict. 

14 	 Now, in reaching your verdict don't be affected 

15 	by sympathy for the parties. Do not concern yourself about 

1. 	what the reaction is going to be, whether it's going. to be 

1, 	popular or unpopular, whether it pleases or displeases 

18 	anyone. In tact, don't be concerned about any 

19 	considerations outside of the case as its been presented 

20 	to you in the courtroom. So consider only the evidence, 

21 	both the testimony and the exhibits, and find the facts 

22 	from what you consider to be the believable evidence and 

23 	then, apply the law that. I now give tO you. And your 

24 	verdict Will be determined by- the conclusion you reach no 

25 	matter whom the verdict helps or hurts. -Just call it like 
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you see IL. 

Let's talk about the law that's applicable here. 

Now, 1 did want to tell you that we have had a couple of 

highly ttained people come in and talk to Ps.. We have 

hea.rd, from Dr. Berkowitz who is an orthopedic surgeon. We 

'have heard from Dr. Sapan—Cohn and she was, the radiologisL. 

And we. heard: from Dr. Toriello who is also an. orthopedic 

Surgcen, These folks, all of them, came in•and they gave. 

testimony concerning issues that were in controversy in 

this case and they told you about their qualifications as 

exports in their reSpective field and they gave opinions on 

issues in this Case. Now, when a case involves a matter of 

science'  or art, or medicine, or requires some special 

knowledge at skill not ordinarily processed by the average 

person, us, ah expert is permitted to state his or her 

opinion for the information of the Court and the juTy_ 

Now, the opinlons stated by each of these experts 

who testified before you was based on particular facts as 

the experts obtain knowledge of them and testified Le them 

before you or as attorneys who questioned the expert and 

asked the expert to assume. So some experts were 

testifying about review of records, some were testifying 

about review of films, some were tes'Afying to f5cts that 

they were asked to assume, some were testifying about 

things that they saw or films that they.  seen.. Everyone 
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gave you their qualifications and the source of the 

information that formed the basis of their opinion. 

Now, you may reject an expert's opinion if you 

find the facts to be different from those which form the 

basis of that expert's opinion. You may also reject the 

opinion if after careful consideration of all the evidence 

in the case, expert and other evidence, you disagree with 

the opinion. You decide whether the opinion convinces you. 

In other words, you are not required to a&cept an. expert's 

10 	opinion to the exclusion of facts and circumstances 

it 	disclosed by othel evidence. Expert opinion is subject Lo 

12 	the same rules regarding reliability as the testimony of 

13 	any other witness. It's given to assist yoU in reaching a 

14 	proper. conclusion. It' S entiLled to sUch weight as you 

15 	find the,  expert's qualifications in the field warrant and 

16 	it must be considered by you, but it's not controlling upon 

17 	your judgment. Ultimately you must make your OWA decision. 

18 	 Now, the plaintiff testified in this case and as 

a party to the action she is interested ih the outcome. 

20 	She is an interested witness. So how should you deal with 

21 	that? An interested witness is not necessarily less 

22 	believable than a disinterested witness. The fact that she 

23 	is interested in the Outcome of the case it doesn't mean 

24 	that she hasn't told you the truth. It's for you to decide 

25 	troM the demeanor on the stand and such other tests as your 
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experience dictates whether or ,not the testimony has been 

2 
	

influenced, intentionally or unintentionally, by her 

interest. And you may if you consider it proper under all 

of the circumstances not believe the testimony of such a 

witness'. However, you are not required to reject the 

testimony of such a, witness and you may accept all or such 

part of the testimony as you find reliable and reject that 

part you find unworthy of acceptance. 

Now, remember I told you,  that I am going to give 

   

you a sheet that presents questions for you to answer yes, 

no or 'maybe. give a number. I don't want you to assume or 

speculate as to why its presented in that way to you. 1 

   

   

   

     

	

13 	del-1H: want you to assume from its' form, its content, its 

layout, the way its presented, that it calls or its 

	

15 	suggesting a specific response from you. New, ' put this 

	

16 	thing together. It's not perfect. I have my own reasons 

	

17 	and I don't want you to wonder about. why, And. I want you 

	

18 	to ans..wer every question on that verdict sheet that 

19 

 

requires an answer based on the application of your common 

	

20 	sense, good judgment, your conscience and. what the evidence 

21 	has con4inced you. So just call it like you see it. Do 

22 	not assume from the form or content that it's calling for 

23 	any specific response.  

24 	 So hero's what you've got to answer. I an 

putting it in the order that I want you to consider. You 
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are going to have Lo answer the following question: 

"Did the plaintiff sustain a permanent 

consequential Umitatiori of use of a body, organ-or member 

as a result of this accident of October 3, 2011?" 

Nbw, a. limitation of use of a. body, organ or.  

member means. that Lhe body, organ or member does not 

operate at all or operates only in some limited way. Its 

not necessary for you to find that there has been a. total. 

loss of the use of the body, organ or member. A limitation 

10 	of use must be consequential which means that it is 

11 	sagnificant, important or a consequenceS A minor, mild-  or 

12, 	slight limitation of use is not significant, it is not 

1.3 	important or of conseque 

ii 	 If you find that plaintiff sustained a permanent 

25 	limitation of use as a result of the accident of October 3, 

-2011, and that limitation is consequential as I defined it, 

17 	you must answer that. question "yea". If you find that 

18 

1. 

20 

	

22 	 The next question that you a: going to be 

	

22 	considering is. what we call significant limitation of use, 

	

23 	So here's the question: 

	

24 	 "Did the plaihtiff sustain a significant 

	

25 	limitation of Use of a body function or system as a result 

there is no permanent limitation as a result of this 

accident on October 3, 2011 or that the limitation is not 

consequential ;  you must answer that question "no". 
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of that accident on October 3, 20117" 

Now, a 'Imitation of Use of a body function or 

system means that the function or system doesn't operate 

all or operates only in some limited. way- . It's not 

necessary for you to find that there has been a total loss 

of a- body function or system or that the limitation of use 

is permanent, That's not required.. However, the 

limitation of use must be significant, meaning that the 

loss is important or meaninful. A minor, mild or alight 

limitation of use is not significant. 

If you find the plaintiff sustained a limitation 

of use as a resUlt of the a cident of October 3, 2011, and 

1.3 	that limitation is significant, you must answer that 

14 	question "yes". If you find that the plaintW did not 

15 	sustain a limitation of use as a result of the accident or 

16 	that the limitation is not sigpificant, you must answer the 

question "no", 

18 	 The next one is the most difficult for me to say 

19 	because it is very long. No so long that I will put you to 

20 	sleep, but I wanted to let you know in advance. For this 

21 	particular inquiry you are looking at the date of the 

22 	accident, the first 90 days out of a. six-month period or 

23 	any 90-day stretch within a six-month period after the 

accident. I give you that as a preface so you woUld 

25 	Understand why it is so long-winded. 8o here's the 
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question you have to answer: 

"Did the plaintiff sustain a medically determined 

injury or impairment of a non-permanent nature as a result 

of the accident on October 3, 2011, and that that medically 

determined impairment is, preventing her from performing 

substantially all of the material acts, that constituted her 

usual and customary daily activities for not less than 90 

days during the 180 days immediately following the 

	

9 	accident?" 

	

10 	 New, a medically determined injury is one that is 

	

11 	supported by the testlmony of a 'medical expert such as a 

	

12 	doctor. If you find that as a reoult of the accident there 

	

13 	is A Medically determined injury or impairment of a 

non-permanent natUre that p,revehted plaintiff from 

	

15 	performing substantially all of the material acts that 

	

16 	constitute her Usual and her customary daily activities for 

	

17 	not less than 90 days during the 180 day period immediately 

	

18 	follOWIng the accident, you have to answer the question 

	

19 	"yes". if you find that as a result of the accident she 

	

20 	did not Sustain a. medically determined injury or impairment 

	

21 	of a nbn-perManent nature that prevented her from 

	

22 	performing substantially all of the material acts that 

	

23 	constituted her usual and customary daily activities for 

24 	pot less than, 90 days during the. 180 days immediately 

	

2.5 	following the accident, you, must, answer the question "no", 
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7 told you it was a mouthful. Thatts  the third category 

and the final category you will be considering. 

Now, my charge to you on the law of damages 

mustn't be taken to you as a suggestion that you have to 

find for the plaintiff. It is for you to decide on the 

evidence presented and the rules of law that I give you 

whether the plaintiff is entitled to recovery a sum of 

money from the defendant. Its only if you decide that she 

is entitled to J:ecover that you consider damages. 

Now, if you find- that the plaintiff is entitled 

to recover front the defendant, you must render a verdict in 

12 the a sum of money that will justly and fairly compensat 

	

13 	plaintiff for all losses resulting from the injuries. she 

	

14 	sustajned as a result of that accidenl., If you decide that 

the defendaht is. liable and plaintiff is entitled to 

	

16 	recover, then plaintiff is entitled to recover a sum ot 

money that will justly and, 'faintly compensate her for any 

	

18 	injury and for conscious pain and suffering to date caused 

	

19 	by the defendant. 

	

20 	 In determining the amount to be awarded to the 

	

21 	Plaintiff for pain and suffering, you may take into 

22 	consideration the effect that plaintiffs injuries have had 

23 	on her ability.. to enjoy life. Less of enjoyment of life. 

24 	involves the lOss of ability to perform daily tasks, to 

participate in the activitJes which were apart of the 
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persons life before the injury and to experience the 

pleasures of life. If you find that plaintiff as a result 

of her injuries suffered some loss of the ability to enjoy 

'life, you may take that loss into consideration in 

determining the amount to be awarded to the plaintiff for 

pain and suffering to date. .And to date.. means the date of 

your verdict, 

With respect to any of the plaintiff's injuries 

	

9 	or disabilities, the plaintiff is entitled to recover for 

	

10 	future pain and suffering disability and the loss of 

ability to enjoy life. In this regard you should take into 

	

12 	consideration the period of time that the injuries or 

	

13 	disabilities are expected to continue- It you find that 

the injuries or disabilities are permanent, you should. take 

	

15 	into consideration, the period of time that plaintiff can be 

	

16 	expected to live. 

17 	 NOW, in accordance with statistical life 

18 	expectancy tables, the plaintiff has a li_Le expectancy of 

19 	44,7- year.s. .New, such a table provides nothing more than a 

20 	statistical average. It neither guarantees that plaintiff 

21 	will live an „additional 44,7 yoar8 or mean that she Will 

22 	not live for a longer period. The life expectancy figure 

23 	have given you is not binding upon you, but it may be 

24 	considered by you together with your own experience and the 

25 	evidence that you. have heard concerning the condition of 
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the plaintiff's health, habits, her employment, her 

activilles in deciding What her life. expectancy is. You 

may consider all of those things in taking that into 

account, If your verdict, is in favor of the plaintiff, 

plaintiff will not be required to pay income taxes on the 

award and you must not add to or subtract from the award 

any amount on account of into= takes. 

Oh(  another thing, a plaintiff is not required to 

prove their case in any particular way. They can put any 

evidence that's admissible they can present to you. So you 

are noL required to call any particular witness. However, 

the failure to call a certain person as a witness may be 

the basis for an inference against the party not calling 

the witness. For example, in this case the plaintiff 

didn't •call Qr. Capiola who was described as her treattnq 

orthopedic surgeon before this accident occurred and who 

continued, to treat her some time after the accident 

occurred. Row, the plaintiff has offered no explanation 

tor not. calling Dr, Capiola. You. heard no such explanation 

in the trial.. You may, although you are not requited to, 

you may, because they didn't. call this witness', you might 

conclude that the testimony of Dt. Capiola wouldn't: support 

the plaintiff's position on. the question of what her 

physical condition or injury was after the accident. And 

you may also, although you are not required to conclude 
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that the testimony of Dr. Capiola wouldn't support her 

position and would not contradict the evidence offered by 

the defendant on this question.. And you may, although you 

are not required to, draw the strongest inference against 

the plaintiff on the question that the opposing evidence 

permits. And the question .that 1 am describing to you is 

the question. of what was her condition immediately after 

the accident that we are here about, 

Now, I have outlined for you the rules of law 

	

10 	that apply to this case and the processes by which you will 

	

Ill 	weigh the evidence, decide the facts. Tn a few minutes you 

	

12 	will retire to the jury room for deliberations. 

	

13 	Traditionally, juror number one acts as the foreperson. 

	

14 	Your first order of business when you are in the jury room 

	

J5 	will be the election, of a forpperson, In order that your 

	

16 	deliberations proceed in an .orderly fashion, you must have 

17 a foreperson, But, of course, his or her vote is entitled 

	

1E 	to no greater weight than that of any other juror. Your 

	

19 	function to reach a fair decision from the law and the 

	

20 	evidence is an 1 Tortant one. When you are in the jury 

	

21 	room-, listen' to each other. Disci.ss the evidence and the 

	

22 	issuer in this case amongst yourselves. It is the duty of 

	

23 	each of you as jurors to consult with one another and to 

	

24 	deliberate with a vieW of reaching an agreement on a 

	

25 	verdict if you can do so without violating your individual 
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judgment, and your conscience. 

While you should not surrender your conscientious 

convictions of what the truth is and of the weight and 

effect of the evidence has upon you and while each of you 

muSt decide the case, for yourselves and not Merely consent 

to the decisions of your fellow jurors you should 

nevertheless examine the issues in evidence before you with 

candor and frankness and with proper respect and regard for 

the opinion of each other. So when you go to the JUKy 

  

   

1.0 	room, you listen and you talk. Yon are open. You discuss 

11 	what you feel. You listen to what your fellow jurors feel 

and you do so with a View towards trying to reach a verdict 

13 
	

in this case. 

14 
	

Now, remember in your deliberations that the 

la 	dispute between the parties is for them a very important 

16 	matter. So they and the Court rely upon you to give full 

1 

18 	issue and evidence before you, And by so doing you carry 

19 	Out to the fullest youroath as jurors to truly try the 

20 	issues of this case and render a. true verdict- 

21 
	

tow, just for this once I don't Want to send you 

22 

23 	charge did I miss anything. So I am going to consult with 

24 	them for a minute, So I am going to ask you to stay here 

25 	this time and I will bring them 01.4t, I will be less than 

and conscientious deliberation and consideration to the 

back in and out, but I want to ask the attorneys if in my 
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couple of minutes. So please wait and don't discuss the 

case because I haven't given it to you yet. 

Counsel:, will you please join me with our court 

reporter and Join me outside. Thank you. 

The following occurred at sidebar out of the 

presence of the jury;) 

THE COURT: CounseItt- the exceptions to the 

Court's charge that were fleshed out during. the charge 

conference are all reserved without the need to restate 

10 	them now. With that in mind, Mr. Herbert, arc there any 

11 	Objections to the Court's charge?. 

12 	 MR. HERBERT: Not  Your Honer. The only thing 

13 	am bringing up to the Court's. attentiont -but I believe. it 

14. 	is Okay, I. want to bring it to Your Honor's attention and 

see what you think. You said in your charge that the samg,  

five out of six don't have to agree. It just didn't say it 

17 	on the sheet that 1 sat that the same five out of six don't 

haVe tä agree per question. YOU sac) it in your charge. 

19 	Sometimes it mill say the same five out of six don't have_ 

20 	to agree, 

21 	 THE COURT: It actually says it on the verdict 

22 	sheet, 

23 	 M. HERBERT: I am okay because you said it, 

24 	 THE COURT: Do you want me to change. it? 

25 	 MR. HERBERT: No. 
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