
Lewis v New York City Tr. Auth. (2012 NY Slip Op 08066) http://www.courts.state.ny.us/reporter/3dseries/2012/2012_08066.htm

lof2

Lewis v New York City Tr. Auth.

2012 NY Slip Op 08066

Decided on November 27,2012

Appellate Division, First Department

Published by New York State Law Reporting Bureau pursuant to Judiciary Law
S 431.

This opinion is uncorrected and subject to revision before publication in the
Official Reports.

Decided on November 27,2012
Tom, J.P., Saxe, Richter, Abdus-Salaam, Feinman, JJ.

8622 101833/07

[*l]Ernest Lewis, et aI., Plaintiffs-Respondents,

v

New York City Transit Authority, et al., Defendants-Appellants.

Steve S. Efron, New York (Renee L. Cyr of counsel), for
appellants.
Alexander J. Wulwick, New York, for respondents.

Judgment, Supreme Court, New York County (Geoffrey D. Wright, J.), entered May 9,
2011, after a jury trial, awarding plaintiffs the principal amounts of $2,500,000 for past pain
and suffering, $4,000,000 over ten years for future pain and suffering and $283,202.90 for
past hospital, rehabilitation and medical expenses, unanimously affirmed, without costs.

The trial court providently exercised its discretion in charging the jury as to the
common carrier's duty when a passenger is disabled (pn 2:162), which asked the jury to
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consider plaintiffs infancy, to the extent that the driver knew or should have known of it.
The charge took into account the existing circumstances and did not create a higher duty of
care (see Bethel v New York City Tr.Auth., 92 NY2d 348, 351 [1998]). Plaintiff could be
considered a "passenger," as he was trying to catch the bus at the time of the accident and
testified that he had indicated his desire to board the bus by tapping on it.

The jury's finding that defendants were solely at fault was supported by sufficient
evidence and was not against the weight of the evidence (see Cohen vHallmark Cards, 45
NY2d 493, 498-499 [1978]). Based upon the evidence presented at trial, including
testimony that plaintiffhad tapped on the stopped bus as he approached it from the rear,
and that his mother stood in front of the bus's open doors while gesturing him to come
forward, it was reasonable for the jury to conclude that the driver, who admitted that he saw
a "shadow" approaching, had acted negligently in pulling out of the bus stop and that
plaintiff was not at fault.

The evidence shows that plaintiff suffered a serious injury to his right leg, including a
fractured fibula, which required open reduction and internal fixation, and a degloving injury,
which required skin and muscle grafting and several debridements. These injuries required
extensive hospitalization and rehabilitation and resulted in scarring, worsening arthritic
changes, permanent loss of range of motion and sensation, and a
need for a future ankle fusion. Defendants offered no expert testimony as to damages.
Accordingly, we find the damages award not to be excessive.

TIllS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT. [*2]

ENTERED: NOVEMBER 27,2012
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